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Letters 


Exculpatory Clauses 
Defeat Justice 

The publication of a primer on how 
to escape liability for culpable con- 
duct (“The Great Escape— How to 
Draft Exculpatory Clauses That 
Limit or Extinguish Liability,” No- 
vember 2001) is strikingly at odds 
with The Florida Bar’s purpose of 
service to the public and the admin- 
istration of justice. In most cases, 
especially in consumer contracts and 
recreational settings, exculpatory 
clauses are imposed, not bargained 
for. They defeat, not further, justice. 

Beyond thwarting justice, the 
growing use of exculpatory clauses 
has invidious implications for soci- 
ety. By shielding wrongdoers from 
being held accountable for their ac- 
tions, exculpatory clauses encourage 
laxness, bad policies, irresponsible 
behavior, and worse. 

All Americans live in a safer 
world because of the deterrent ef- 
fect of tort law. By preventing those 
laws from having their intended ef- 
fects, exculpatory clauses promote 
a less safe world. 

The Florida Bar should not lend 
itself to serving as an enabler of 
ways to escape the law and justice. 

Larry S. STEWART 
Miami 


Reflecting the Current 
Status of Litigation 

I am strongly in favor of the posi- 
tion taken by the authors in the ar- 
ticle, “Recovery of Mental Distress 
Damages in Bad Faith Claims in 
Florida” (November 2001). 

Having said that, I really oppose 
The Florida Bar Journal publishing 
articles taking a position recom- 
mending either affirmation or rever- 
sal of a matter pending before the 
Florida Supreme Court (or for that 
matter, before any Florida appellate 
court), it seems that at least poten- 
tially Rule 4-3.5(a) or Rule 4-3.5(b) 
would caution against such publica- 
tion. In some cases it might be ar- 
gued that Rule 4-3.6(a) would apply. 

Regardless of your judgment on 
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the rule, however, it seems unfair 
that either an appellant or appellee 
before the Florida Supreme Court be 
required to address before the court 
arguments of counsel, the briefs of 
the opposition, and potentially am- 
icus briefs, and then be faced with 
an additional argument published 
by the official arm of The Florida 
Bar, The Florida Bar Journal. 

I do not know whether appellate 
judges would feel any obligation to 
resist even reading such an article, 
and i feel sure that appellate judges 
would endeavor not to be influenced 
by such an article. Were I the oppo- 
sition, however, I could not help but 
be concerned about the effect of such 
a publication, particularly if I had 
what I felt were strong arguments 
based on the law or the facts which 
might give a different slant on the 
issues than that presented in the 
article. I would be frustrated that I 
would have no practical way in which 
to file an “article in opposition.” 

It seems to me that the policy of 
The Florida Bar should exclude any 
possibility that there would be those 
who feel that The Florida Bar Jour- 
nal is being used to influence the 
outcome of pending litigation. The 
Florida Bar Journal should limit its 
activities to criticizing the final re- 
sult rather than being seen as at- 
tempting to influence that result. 

BILL WAGNER 
Tampa 


Editorial Board & Editor’s note: 
The article was submitted in 
April, and on May 14, the Supreme 
Court dismissed the petition for re- 
view in the Otero case without fur- 
ther opinion. Unfortunately, the No- 
vember article does not clearly 
reflect the fact that the Florida Su- 
preme Court refused to review the 
case long before this article was ac- 
tually published. In their consider- 
ation of submissions, the editorial 
board and staff hope for a mutual 
understanding with contributing 
authors to ensure that the Journal 
always reflects the most current sta- 
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tus of any issues discussed or cases 
cited. We regret the fact that this 
article did not specifically address the 
final result of the Otero litigation. 


More on Contingency 
Fee Arrangements 

In his article (“Contingent Fees for 
Expert Witnesses in Eminent Do- 
main—Competency or Credibility?” 
October 2001), Henry M. Brown sug- 
gests that experts, and in particu- 
lar, appraisers, who testify in an 
eminent domain proceeding brought 
pursuant to F\S. §73, do so on a con- 
tingency fee arrangement. In a Ch. 
73 eminent domain proceeding there 
is a statutory scheme whereby the 
property owner’s attorneys’ fees are 
paid and, in most cases, notwith- 
standing the amount of compensa- 


Oath of Admission to 
The Florida Bar 


The general principles which 
should ever control the lawyer in 
the practice of the legal profession 
are clearly set forth in the following 
oath of admission to the Bar, which 
the lawyer is sworn on admission to 
obey and for the willful violation to 
which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of 
the United States and the Consti- 
tution of the State of Florida; 

“| will maintain the respect due to 
courts of justice and judicial officers; 

“| will not Counsel or maintain 
any suit or proceedings which shall 
appear to me to be unjust, nor any 
defense except such as ! believe 
to be honestly debatable under 
the law of the land; 

“| will employ for the purpose of 
maintaining the causes confided 
to me such means only as are con- 
sistent with truth and honor, and 
will never seek to mislead the judge 
or jury by any artifice or false state- 
ment of fact or law; 

“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 

“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re- 
quired by the justice of the cause 
with which | am charged; 

“| will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay anyone’s cause 
for lucre or malice. So help me God.” 


tion awarded to the property owner. 

An expert retained by the prop- 
erty owner and/or the attorney pur- 
suant to a Ch. 73 proceeding under- 
stands from the outset that there 
will be payment for the services ren- 
dered. Most experts recognize the 
reimbursement of attorney and ex- 
pert fees are subject to the theory 
and purpose of the Constitution, 
which expects that the property 
owner is entitled to full compensa- 
tion; therefore, a jury award to a 
property owner should not be dimin- 
ished by the amount of the expert or 
attorney fees. The experts, knowing 
that they will be paid a reasonable 
fee for their services, as opposed to 
a contingency, understand that the 
court will play a major role in es- 
tablishing the amount of fees to be 
paid to the expert or attorney. 

Mr. Brown, ignoring Florida’s 
statutory scheme for the recovery of 
attorney and expert fees, alludes to 
out-of-state medical malpractice 
cases for which there is no statutory 
basis for the recovery of attorney or 
expert fees. His argument that fees 
guaranteed by statute are somehow 
equated to a true contingent fee 
cause of action misses the point. 

A contingency fee simply means 
that the attorney or expert will not 
be paid unless there is a recovery. 
Under Ch. 73, both the attorney and 
the expert will be paid, subject to 
the court’s scrutiny of the reason- 
ableness of their services. Clearly, 
as the author points out, there are 
courts who have found that fees can 
be unreasonable and accordingly 
have awarded less than the fee re- 
quested. Such a procedure protects 
the property owner, as well as the 
condemning authority, by assuring 
that fees and costs are reasonable. 
It should not be up to a property 
owner to argue with the experts as 
to the reasonableness of their fee. 
That is the very purpose of the statu- 
tory scheme established by the leg- 
islature. Fortunately, under the 
statutory scheme, the court can con- 
sider the reasonableness of the con- 
demning authority’s acts and con- 
duct during litigation which 
necessitated the fees charged by the 
property owner’s experts. 
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Competency cuts both ways. Most 
experts comply with the appraisal 
standards and maintain their inde- 
pendence regardless of the party 
they represent. Unfortunately, the 
government is normally represented 
by the expert who has submitted the 
“lowest bid.” It is common knowl- 
edge that a low bid generates litiga- 
tion, and, therefore, entitles the con- 
demning authority’s expert to 
additional per hour fees when re- 
quired to support the low appraisal 
in court. The fact that a private prop- 
erty owner’s appraiser doesn’t “bid” 
for his services does not render his 
expectation to be paid a contingency 
arrangement. If you question com- 
petency or credibility, the expert who 
is paid a reasonable fee as assessed 
by the court is far more competent 
and credible than the expert who 
bids on the job and will be paid for 
extra work without court scrutiny. 

There is no support for the asser- 
tion that Ch. 73 allows contingency 
fees nor that ethical codes or public 
policy are violated by Ch. 73 expert 
fee proceeding. Credibility is simply 
recognized as an honest, supported, 
unbiased opinion. The article does 
not disclose that the opinions found 
in Dupree v. Malpractice Research, 
Inc., 445 NW 2d 498, involved a 
medical malpractice action for which 
there was no statutory scheme ad- 
dressing attorney or expert fees. 
Dupree is inapplicabie to Ch. 73. 
Dupree was specifically rejected in 
Ojeba v. Sharp Cabrillo Hospital, 10 
Cal. Rptr. 2d 230, which advances 
the argument that contingent fee 
consulting contracts are not auto- 
matically violative of public policy. 

It should be noted that the offer of 
judgment statute was a creature of 
the Tort Reform and Insurance Act 
of 1986. Eminent domain proceed- 
ings where damages are assessed 
based on testimony presented by 
experts following the appraisal stan- 
dards and guidelines are not akin to 
damages that may be suggested in 
a tort action. The utilization of the 
offer of judment statute in an emi- 
nent domain proceeding intimates 
a property owner into a settlement, 
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President’s Page 


“As I See it” 


A Frequently Asked Question 


o what is it like?” I recognize 

the question immediately 

now. Sometimes the question 

is even briefer—“Well?” 
Former presidents like to ask it that 
way ... with a knowing glance. Sim- 
ply stated, you have to experience it 
to really understand it. I can sum- 
marize the experience with two 
words, “more” and “less.” 

More challenging. More exciting. 
More exhausting. More demanding. 
More important. More of everything 
than I ever expected from my obser- 
vations of Bar presidents for the past 
20 years. And less . . . less ceremo- 
nial; less to delegate to the staff, as 
able as the staff is. Less able to tol- 
erate other than a full-time commit- 
ment of time, energy, and talent. 

There was a day when conven- 
tional wisdom held that The Florida 
Bar could survive a year or two with 
a part-time president without back- 
sliding. I’m not sure that really ever 
was the case, but I’m very sure that 
it isn’t the case now. 

Think about it. Your Florida Bar 
president is the chief executive of- 
ficer of the third largest professional 
state organization in the United 
States with a $30 million budget, 
over 300 employees, and nearly 
70,000 shareholders, some quite vo- 
cal. Add to that a society that has 
become super critical of its most 
important institutions; state and 
national governments that see the 
third branch as too powerful and too 
independent; and an ever increas- 
ing need to provide access to justice 
for all who need it, especially those 
who can least afford it, and what you 
have is more than a full-time job. If 
it’s done right. 

Many presidents of the past have 
been blessed, as I have been, with just 
the right circumstances to allow 
them to carry out their duties to the 


fullest of their abilities. They have 
had the support of great law firms, of 
wonderful spouses and families, and 
the advice and help of other dedicated 
Bar leaders. Unfortunately, I sense 
now an undercurrent of change, of less 
commitment to the office—perhaps 
because the practice of law has be- 
come more business-oriented, and 
maybe because the task of campaign- 
ing for the presidency, and then the 
even more daunting task of holding 
the office, has simply become too 
much of a sacrifice. 

I am concerned about the future 
of The Florida Bar presidency, and 
because fully committed leadership 
is so critical, the future place of our 
Florida Bar among the great uni- 
fied bars of our nation. 

And let’s not forget the Board of 
Governors, your elected representa- 
tives to the Bar’s policymaking as- 
sembly. I have had the privilege of 
serving with and observing the work 
of the board since 1987. They are 
hardworking, dedicated men and 
women who meet six times a year, 
serve as liaisons to all of the Bar’s 
standing committees and sections, 
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and handle special projects assigned 
by the president—all without reim- 
bursement of expenses or for their 
time ... and without complaint. They 
are eager servants of our profession, 
and we are fortunate to have their 
leadership. 

Iremember when the board was a 
hotbed of aspirants to the presidency. 
Board members maneuvered for 
years in advance for a chance at the 
office. I fear that day has passed. Our 
best and brightest still serve on the 
board, and many are well qualified 
to serve as your president, but I have 
watched with sadness and concern as 
one qualified lawyer after another 
drops out of the “hunt.” Let’s face it: 
A contested race for the presidency 
can cost more than $150,000 and 
committed service as president-elect 
and then as president displaces pro 
tem any meaningful law practice. 

We have studied this issue in the 
past. We’ve shortened the campaign 
period to three months. We've offered 
free ads in The Florida Bar News. 
Numerous campaign rules and regu- 
lations have been proposed and many 
adopted, all intended to make the 
process fairer and more attractive. 
Amazingly, nothing has materially 
reduced the cost of a contested race. 

So I raise the subject again for dis- 
cussion, for your input, if you care to 
give it. But I think it’s time to think 
a little more “out of the box.” Per- 
haps about presidents nominated or 
selected by the Board of Governors 
and about ways to lessen the finan- 
cial burden of the office for future 
presidents, like maybe a stipend. We 
need our very best to lead our profes- 
sion. We always have, but now more 


than ever. 


TERRY RUSSELL 
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CASE OF THE YEAR 
Strasser Yalamanchi 


by Michael Cavendish 


very so often a case comes along that fans a 
lawyer’s embers. The best of these are notable 
not for the celebrity of the parties or the opin- 
ion writer’s prose, but for their facts. 

Journalists will prefer the sensational case, and legal 
historians may gravitate to the watershed opinions— 
those that effect a sea change in the law. For lawyers, 
the best of the best are often those cases that demon- 
strate the law, that guide a lawyer’s navigation through 
a legal concept like a bright, unwavering star. These are 
the cases that can be analogized, that become the real- 
ized archetype of a legal idea. 

Some legal concepts are easily applied in the abstract. 
The breach element in a breach of contract action can be 
an easy concept if the contract at issue requires X and 
the obligated party fails to provide X. Trespass is easy to 
prove if you have the videotape. 

Many theories in law, however, be they causes of ac- 
tion, affirmative defenses, or rules of evidence or proce- 
dure, are more ethereal. These are easier to demonstrate 
if the lawyer can point to a case which illuminates the 
concept. 

These “polestar” cases let the lawyer show a concept 
to the court, rather than tell. They strike a chord of un- 
derstanding in lawyers who never tried them but feel as 
though they have experienced something similar in a case 
of their own. Lawyers tuck them away in their minds for 
the next time they face the same situation, which, from 
the quiet reflection of their office, seems universal. Per- 
haps the most useful of these reach across practice ar- 
eas, not being limited to personal injury, commercial liti- 
gation, products liability, or family law. They can impact 
almost any case, which is why they are so compelling. 
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Strasser v. Yalamanchi, 783 So. 2d 1087 (Fla. 4th DCA 
2001), is such a case. Spoliation of evidence (the-cause- 
of-action) is the concept. 


The Facts 

Consider the facts as related by the appellate court. 
Two plastic surgeons, formerly partners but now adver- 
saries.' We could stop right here, and any lawyer in the 
audience would whisper, “Pass the popcorn.” Dr. Y leaves 
the practice to strike out on his own.” His contract states 
that he is owed 50 percent of the office collections on his 
gross billings.* We assume that because collections typi- 
cally run a quarter or so behind the date of service, Dr. Y 
must wait for his share. 

The doctors quarrel over the amount owed to Dr. Y, 
and litigation breaks out.* Dr. Y seeks the office records 
in discovery and is stonewalled for two years.’ An “inad- 
vertent” roof leak destroyed some of them.® A “mysteri- 
ous” chemical spill disposed of others.’ 

The opinion reader imagines ulcerations growing in 
the stomach of Dr. Y’s counsel. Discovery request, attor- 
ney conference, motion to compel, attorney conference, 
motion for sanctions . . . nothing. Crossing the aisle, one 
can also imagine the helpless feeling of representing a 
client who informs you after the discovery response is 
due that their discoverable records have been tragically 
maimed. 

Stifled in his search for the paper records, Dr. Y asks 
for the office hard drive.* Dr. S resists, citing patient pri- 
vacy and concern over potential damage to the computer 
drive during the removal and replacement.’ The doctors 
dig in and litigate this issue to the rafters. 

Dr. Y wins a trial court order granting him unlimited 


| 

} 


Joe McFadden 


access to the office computer, but suf- 
fers a setback as Dr. S files an inter- 
locutory appeal to the Fourth DCA, 
resulting in a previous Strasser v. 
Yalamanchi, 669 So. 2d 1142 (Fla. 
4th DCA 1996), wherein the appel- 
late court quashed the trial court’s 
order and remanded the issue back 
for hearings on the patient privacy 
and mechanical damage issues.’° In 
the following months, the trial court 
conducted the prescribed hearings 
and again rendered an order allow- 
ing Dr. Y access to the office com- 
puter.'’ Again, Dr. Y comes close 
enough to the hard drive to taste it 
before suffering another delay. 

Dr. S, perhaps sensing that Dr. Y 
was about to give no quarter in his 
review of the computer files, peti- 
tions the appellate court for certio- 
rari.'” Denied. Motion for rehear- 
ing.’ Denied. Dr. S goes as far as 
petitioning the Supreme Court of 
Florida for certiorari. Denied for 
lack of jurisdiction.'* Only after this 
final denial, and at long last, does 
Dr. S concede his interlocutory de- 
feat and consent to the hard drive 
inspection.’° 

The relief, the partial closure that 
Dr. Y and his lawyer felt on that day, 
must have been rehabilitating. The 
Fourth DCA likely recognized this 
since the Strasser court as much as 
spelled the date out in red letters— 
November 15, 1997.'® A new “Re- 
member the Maine!” for filibustered 
litigants everywhere. But fickle cir- 
cumstance intervened once more. 

Imagine you have been litigating 
a case for two or more years. You 
are still in discovery. You have no 
evidence, yet. Evidence that estab- 
lishes your damages. You know it’s 
there, or that it was. You are tired, 
but you remain hopeful. Your case 
will come together quickly as soon 
as you get it. You think it might be 
strong enough to win at summary 
judgment. The day comes, and you 
call your investigating expert. Ex- 
cept this time, you are not calling to 
say that you still want to use him 
only you don’t know when. Go get 
it, you say this time. 

Dr. Y’s expert went to get it and 
was told that the hard drive had been 
thrown away a year before.'’ Thrown 


in the dumpster by an employee of 
Dr. S during the interlocutory ap- 
peals.'* Damaged by lightning, they 
told him.'® The empty popcorn tub 
crushes under the pressure of your 
empathetically enraged grip. 

No hard drive, no evidence on 
what was owed Dr. Y. The employee 
who threw it out confirmed that.” 
It was the final refuge of the elusive 
collections records, the last of an en- 
dangered, and now extinct, species 
of evidence in this case. 

Fast forward to August 18, 1998; 
the day before trial. Dr. Y has filed 
a motion in limine asking for per- 
mission to introduce evidence of the 
disposal of the hard drive and the 
various other accidents to the jury.”' 
The trial judge, Judge Fleet, heard 
additional testimony on the destruc- 
tion of the evidence and the conse- 
quences to Dr. Y’s case, and granted 
Dr. Y’s motion in a colorful man- 
ner.” 

At trial, Dr. Y introduced the re- 
sponses to interrogatories and re- 
quests for production tendered by 
Dr. S, as well as an affidavit of Dr. 
S, and a collection of all of the docu- 
ments that told the compelling story 
of Dr. Y’s quixotic attempt to inspect 
the office hard drive.** The jury 
awarded Dr. Y over half a million 
dollars in compensatory damages for 
breach of contract and negligent spo- 
liation of evidence.” 


The Tort 

Spoliation of evidence is a strange 
tort. The crux of it was expressed by 
Fourth DCA Judge John Frusciante 
in his well-reasoned dissent in 
Builder’s Square, Inc. v. Shaw, 755 
So. 2d 721 (Fla. 4th DCA 1999), 
when he commented: “Spoliation of 
evidence is a unique tort. I believe 
in essence the plaintiff is saying, ‘I 
have a case that is worth X number 
of dollars and because you spoiled 
my evidence, I can’t get that 
amount.” Shaw, 755 So. 2d at 727. 

Spoliation of evidence is also a 
young legal concept. It did not for- 
mally appear in Florida until the sum- 
mer of 1984 when it was recognized 
as a cause of action by the Third Dis- 
trict Court of Appeal in Bondu v. 
Gurvich, 473 So. 2d 1307 (Fla. 3d DCA 
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1984). The Third DCA borrowed the 
concept from California. 

The useful aspect of spoliation is 
that it can cross all boundaries of 
the world of civil legal practice. It is 
not limited to the destruction of only 
business records, or medical records, 
safety records, personal financial 
records, correspondence, documents, 
or physical objects. It applies to evi- 
dence, period. Almost any litigant 
can raise spoliation, or face the re- 
ceiving end of it, if the facts are 
right. 

When it appears, it is often in the 
middle or near the end of the litiga- 
tion process, in the form of an 
amended pleading asserted during 
or after the close of discovery. When 
it is pled, it appears alongside the 
substantive claim from which it de- 
rives, be it common law or statutory. 

Given its youth in Florida, spolia- 
tion of evidence the-cause-of-action 
is not yet well known. What few le- 
gal chestnuts that encapsulate it are 
not yet available for instant recall 
within the minds of Florida’s judges 
and trial lawyers. But it is relevant, 
crucially relevant, to anyone who 
ever has engaged in or ever will par- 
ticipate in the discovery process. 


A Brief and Incomplete 
History of Florida’s Tort of 
Spoliation of Evidence 

As a tort, spoliation of evidence 
first appeared in Florida in Bondu. 
Bondu involved a man who died 
during heart surgery as the result 
of the administration of anesthe- 
sia.” His personal representative 
sued his doctors and the hospital for 
negligence and requested the 
hospital’s anesthesia records in dis- 
covery, but the records were miss- 
ing.*° Without the records, the plain- 
tiff could not present expert 
testimony and lost at summary 
judgment.” After the defeat, the 
plaintiff moved to amend to add a 
cause of action for negligent loss of 
the records, which loss she alleged 
caused her to lose her lawsuit.”* The 
trial court denied the plaintiffs 
motion and the plaintiff appealed.” 
This was the spark of creation of 
Florida’s version of the tort of spo- 
liation of evidence. 
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On appeal, the Third District 
Court of Appeal accepted the 
plaintiff's proposed amendment as a 
valid cause of action for spoliation of 
evidence.*® The Bondu court looked 
to two California decisions that had 
recognized a cause of action against 
a third party who, while unrelated 
to a lawsuit, destroys evidence cru- 
cial to a party’s success in that law- 
suit.*' From these cases and the facts 
in the record, the Bondu court con- 
cluded, as a matter of logic, that 
there should exist a cause of action 
against a culpable litigant who 
stands to benefit from the destruc- 
tion of crucial evidence, which de- 
struction has harmed the opposing 
litigant’s prospects of prevailing.” 

The Bondu court sketched out the 
key elements of the tort of spolia- 
tion of evidence. First and most ob- 
vious, key evidence must be de- 
stroyed. Second, the suspect party 
must have been under a duty of 
some sort to not dispose of the evi- 
dence.** The Bondu court found that 
the defendant hospital had a duty 
to retain the anesthesia records un- 
der administrative regulations and 
statutory law.* Finally, the affected 
party must suffer damages because 
of the destruction. The Bondu court 
found that the plaintiffs claim that 
she lost her medical negligence case 
because of the missing anesthesia 
records was a sufficient allegation 
of damages to satisfy the third re- 
quirement.* Finally, the Bondu 
court hinted in a footnote that spo- 
liation of evidence may be brought 
either as an intentional tort or ona 
negligence theory.*° 

Five years later, on December 18, 
1990, the Third DCA released two 
opinions which solidified spoliation 
of evidence as a “pleadable” cause 
of action. The first, Miller v. Allstate 
Insurance Co., 573 So. 2d 24 (Fla. 
3d DCA 1990), is a comprehensive 
opinion notable for elucidating three 
refinements to Bondu: 1) It an- 
nounced that the duty to preserve 
evidence could arise from a contract 
just as from statutory or adminis- 
trative law*’; 2) it provided a ratio- 
nale for dealing with the issue of the 
uncertainty of a plaintiffs damages 
by reasoning that one who destroys 


evidence should bear the risk of the 
resulting uncertainty of the 
plaintiffs damages, so as not to profit 
from the wrong the defendant cre- 
ated**; and 3) it announced that, as 
a matter of procedure, a plaintiff 
need not wait until he or she “loses” 
the underlying claim before bringing 
an action for spoliation— whether by 
amendment or a new filing.*® 

In the second case, Continental 
Ins. Co. v. Herman, 576 So. 2d 313 
(Fla. 3d DCA 1990), the Third DCA 
noted its exploration of the progeny 
and underpinnings of the tort in 
Miller*® and _ proceeded_ to 
deconstruct the cause of action for 
spoliation of evidence into a set of 
usefully numbered elements. They 
are: 
(1) existence of a potential civil action; 
(2) a legal or contractual duty to preserve 
evidence which is relevant to the poten- 
tial civil action; (3) destruction of that 
evidence; (4) significant impairment in 
the ability to prove the lawsuit; (5) a 
causal relationship between the evidence 


destruction and the inability to prove the 
lawsuit; and (6) damages. 


Herman, 576 So. 2d at 315. 

After Miller and Herman, spolia- 
tion of evidence was a tort that could 
derive from a number of sources of 
legal duty, that could be brought 
prior to the conclusion of the under- 
lying claim, and that was now ap- 
proachable for pleading. 

In 1995, the dispute between the 
Miller parties was again before the 
Third DCA in Miller v. Allstate Ins. 
Co., 650 So. 2d 671 (Fla. 3d DCA 
1995) (“Miller IT’). Miller II is most 
notable for clearing up a procedural 
question left open by Miller v. 
Allstate Insurance Co., 573 So. 2d 24 
(Fla 3d DCA 1990) (“Miller I”). The 
plaintiff in Miller IJ, in the interim 
period between Miller I and Miller 
IT, attempted to proceed solely on a 
spoliation claim, leaving the origi- 
nal underlying claim behind.*! The 
Miller II court reviewed the discus- 
sion related to this issue in Miller I 
and held that when a viable means 
exists to pursue the underlying 
claim, the underlying claim must be 
pursued prior to or together with the 
spoliation claim. Miller IT, 650 So. 
2d at 673-74. 

That same year, the Fourth Dis- 
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trict Court of Appeal heard an un- 
usual case involving a spoliation 
claim against a third-party govern- 
mental entity in Brown v. City of 
Delray Beach, 652 So. 2d 1150 (Fla. 
4th DCA 1995). The Brown decision 
is notable for two reasons: First, the 
Brown court found that a promise 
by a government agency to an in- 
jured person that the government 
agency would preserve evidence 
may satisfy the duty element of the 
tort.*? Second, in dicta, the Brown 
court reaffirmed that a successful 
spoliation claim does not require 
that the plaintiff prove that he or 
she would have won the underlying 
claim, but only that the destruction 
of evidence “cost [him] an opportu- 
nity to prove [his] lawsuit.” 

In 1997, the Fourth DCA formally 
announced that it would adopt the 
Herman elements for tort of spolia- 
tion of evidence in St. Mary’s Hospi- 
tal, Inc. v. Brinson, 685 So. 2d 33, 
35 (Fla. 4th DCA 1996). Like Bondu, 
Brinson involved a medical negli- 
gence claim arising out of a death 
caused by anesthesia.** The alleged 
destruction of evidence in Brinson 
was the defendant hospital’s acqui- 
escence to the disassembly of the 
suspect anesthesia machine after 
the death.* The Brinson plaintiff 
had wanted to proceed against the 
manufacturer of the machine and 
alleged that she could not since the 
machine could not be inspected for 
evidence of defects.*° Brinson also 
restated the maxim from Miller I 
which seems to buoy the tort of spo- 
liation of evidence against potential 
detractors: “[A] prospective civil ac- 
tion is a valuable ‘probable expect- 
ancy’ that the court must protect 
from interference.” 

The Fourth DCA revisited the tort 
again in 1999, where in Builder’s 
Square, Inc. v. Shaw, 755 So. 2d 721 
(Fla. 4th DCA 1999), the court found 
a statutory duty under F.S. 
§440.39(1) for an employer to pre- 
serve evidence related to an 
employee’s injury so as to allow the 
employee to pursue a claim against 
third parties.** The Shaw court also 
found that it was not error for the 
trial court to permit the jury to hear 
evidence regarding the plaintiffs 
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receipt of settlement funds on the 
underlying claim.** Strictly limiting 
its holding to the context of setoff 
under F-.S. §768.041, the Shaw court 
held that the derivative nature of a 
spoliation of evidence claim is such 
that the spoliation claim should be 
considered to be the same tort as, 
and not independent of, the under- 
lying claim, and that under 
§768.041, it was proper for the trial 
court to set off the amount of the 
plaintiffs settlement in the under- 
lying claim against the award plain- 
tiff recovered against his employer 
in the spoliation claim.*” 


The Case 

All of which brings us to Strasser 
v. Yalamanchi. At the time Strasser 
was published, the tort of spoliation 
of evidence had been recognized in 
Florida for more than 15 years and 
was illustrated reasonably well in a 
handful of opinions.” With the pos- 
sible exception of Bondu, however, 
each of the preceding cases was 
saddled with an element that pre- 
vented universal application; either 
the facts were not sufficiently uni- 
versal or they involved misconduct 
by third parties that were outside 
of litigant-to-litigant discovery. 

Herman and the Miller cases in- 
volved destruction of auto crash evi- 
dence by an insurer that prevented 
the injured plaintiffs from pursuing 
claims against tortfeasors.** Bondu 
and Brinson both concerned alleged 
“institutional” misconduct by the 
defendant hospitals.** Shaw, like 
Herman, the Miller cases, Brown, 
and Brinson, was another third- 
party case where there is no moral 
thunderbolt in the plaintiffs hand 
because she cannot inculpate the 
defendant with profiting from the 
destruction of evidence. 

Strasser, on the other hand, strikes 
home. It seems as though any attor- 
ney could find himself or herself in a 
situation where the other party won't 
produce discoverable, relevant evi- 
dence in response to a proper discov- 
ery request. The worst of these situ- 
ations occurs when the other party 
says that an accident has happened, 
and the evidence is gone. Whether 
the accident was legitimate or not, 


almost nothing in civil practice 
seems as frustrating, or makes one 
feel as helpless. 

Here are the significant aspects 
of Strasser: First, the trial court in 
Strasser allowed Dr. Y to proceed 
with his claim and present evidence 
of discovery misconduct based upon 
the court’s inference of wrongdoing 
by Dr. S.*° At the motion in limine, 
the court did not require evidence 
that the hard drive was intention- 
ally disposed of by Dr. S. For the 
trial judge it was enough that “the 
only thing missing [was] what [the] 
plaintiff wanted.”® 

Second, at one point during the 
motion in limine, Dr. S argued that 
he had no knowledge of the destruc- 
tion of the hard drive but that his 
employee threw it in the dumpster 
unilaterally.*’ The trial court did not 
blink at this argument but made an 
implicit ruling that Dr. S remained 
responsible for the destruction, 
which the appellate court did not 
question. 

Third, Dr. S argued on appeal that 
he had no contractual or statutory 
duty to preserve the evidence, thus 
foreclosing the duty element of the 
tort.°*° The appellate court agreed 
that no duty in contract or in statu- 
tory law existed, but found that Dr. 
S was under a common law duty as 
a litigant to “preserve any items or 
documents that are the subject of 
duly served discovery requests.” 

Fourth, Dr. S argued that because 
Dr. Y prevailed on his breach of con- 
tract claim, Dr. Y should not have 
been permitted to pursue his spolia- 
tion claim, since the breach of con- 
tract claim was arguably unaf- 
fected.°' The appellate court 
rebuffed this argument and re- 
minded us that the tort requires 
only a significant impairment in the 
injured party’s ability to prove his 
case, and not an impossibility of pre- 
vailing.® 

And, as an aside, the appellate 
court declined to accept the argu- 
ment that “evidence related to the 
history of pre-trial discovery conduct 
should normally not be a matter sub- 
mitted for the jury’s consideration on 
the issues of liability.” Yes, the ap- 
pellate court noted, unless the issue 
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of liability is whether the defendant 
destroyed evidence during the pre- 
trial discovery period and the engine 
of liability is spoliation.™ 

There may be no more frequently 
asserted arguments in defense of a 
spoliation claim than the following: 
a) “You didn’t prove that I meant to 
do it”; b) “I didn’t do it, my employee 
did”; c) “I had no duty preventing me 
from doing it”; d) “You proved it any- 
way so why should I be liable for it”; 
and e) “It is well-established that 
evidence of pre-trial discovery acts 
cannot be considered by the jury.” 
Dr. S asserted these arguments in 
seriatim and they were disposed of 
in the same fashion. 

The lesson is not that none of 
these arguments can work—far 
from it. But as for the standard for 
evaluating these arguments, 
Strasser seems to set the ground 
rules. Those asserting these de- 
fenses in the future will need a bet- 
ter rationale or better facts than Dr. 
S had. Strasser is comforting for 
lawyers who experience what Dr 
Y’s lawyer did. It is also a lesson to 
litigants who find themselves in the 
position of Dr. S. 

Strasser has what could be called 
“worst case scenario facts.”” Fac- 
tually, Strasser is truly at the end 
of the scale. Future courts will be 
able to look at alleged acts of spo- 
liation before them and gauge how 
near or far from the Strasser facts 
they appear to be. Lawyers who face 
a situation where requested evi- 
dence was destroyed after a discov- 
ery request is made (as opposed to 
destruction before the request, or 
before the lawsuit, as was the case 
in some of the earlier spoliation 
opinions) have an instant guide in 
Strasser. Lawyers who learn that 
evidence was destroyed while the 
discoverability of that evidence was 
litigated have an analogy of which 
dreams are made. 

Perhaps most notably, the source 
of the duty in Strasser is the duty of 
every litigant to preserve evidence 
properly requested in discovery. 
This is another universal aspect of 
the opinion that will defy attempts 
to distinguish it and allow it to re- 
late to a claim of spoliation against 
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a party in most any civil case. 
Strasser is a “polestar” case for a 
number of reasons. First, it is a 
great read. Between the lines one 
can see pain, anguish, flickers of 
hope, possible skullduggery, and fi- 
nally, a comeuppance. Its facts are 
relatable, making it a good source 
of persuasive authority and a handy 
tool of analogical argument. It cov- 
ers a wide spectrum of the tort of 
spoliation of evidence, principally 
including defenses. The court’s dis- 
posal of the defenses asserted reveal 
the question a court will raise in 
response to each defense, putting 
the lawyer-reader on notice of the 
rationale they must overcome if ever 
they represent an accused spoliator. 
Finally, the near universality and 
the infancy of the tort itself make 
the case important. If Strasser was 
a good opinion in a crowded or shop- 
worn area of the law, it would not 
shine nearly as bright and would be 
just a cumulative case in a library 
full of opinions covering the same 
issue. Surely the newness of spolia- 
tion of evidence the-cause-of-action 


adds to Strasser’s appeal. 


Conclusion 

Strasser v. Yalamanchi is not the 
first case on spoliation of evidence 
the-cause-of-action, nor the longest. 
It does not have the most erudite 
opinion, nor was such its design. It 
does not explore the source of the 
tort nor does it spend energy in dicta 
following the tort to its furthest pos- 
sible limits. It is simply a well-writ- 
ten opinion deciding an extraordi- 
nary, but somehow universal, 
dispute. If opinions received awards, 
this spectator would nominate it for 
Case of the Year. 


Epilogue 

As of the date this article was sub- 
mitted for publication, a petition for 
certiorari submitted by the appel- 
lant remained pending before the 
Supreme Court of Florida. O 
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FLORIDA HOMESTEAD 


Difficult 
Estate Tax Planning Property 


by Mary A. Robison and Michael W. Fisher 


s many estate planners have found, Florida 

homestead property can be a difficult asset to 

use in post-mortem planning. This is particu- 

larly true in situations where the surviving 
spouse, who owns a life estate in the homestead, is not 
the parent of the decedent’s children, who own the re- 
mainder interest in the homestead. Decisions involving 
the improvement or sale of the homestead often involve 
conflicting interests among the life tenant and the re- 
maindermen. As difficult as these conflicts may be, fed- 
eral estate and gift tax laws present an even more thorny 
dilemma with respect to homestead property when a sale 
of the homestead is contemplated by the surviving spouse 
and children. 

In the absence of a valid devise, Florida homestead 
law provides that, if an individual dies owning a Florida 
residence titled in his name alone, and is survived by a 
spouse and lineal descendants, the surviving spouse 
takes a life estate, and the lineal descendants take a re- 
mainder interest, in the property.' If, however, the de- 
cedent is not survived by a minor child, he can will the 
residence to his spouse.” Thus, if consulted in advance, 
an estate planner can often avoid both the potential con- 
flicts and the adverse estate and gift tax consequences 
associated with homestead property, either by having the 
residence titled in the names of both spouses (as tenants 
by the entireties) or, where there are no minor children, 
by having the testator devise the homestead to the sur- 
viving spouse. For this reason, difficulties involving 
homestead property most often arise where the decedent 
either dies intestate, or fails to change his will (or the 
title to his home) after a second marriage. 
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Upon the death of the owner of the homestead, the fam- 
ily has nine months to make two decisions which can 
substantially affect both the potential for conflict inher- 
ent in the co-ownership of property and the homestead’s 
status for tax purposes. The first decision is whether the 
estate should elect the marital deduction for the home- 
stead on the decedent’s estate tax return.’ The second 
decision is whether the surviving spouse or the lineal 
descendants should disclaim the life estate in favor of 
the remaindermen.’ 


Electing the Marital 
Deduction for Homestead 

Where a decedent is survived by a spouse and leaves a 
homestead as a part of a taxable estate exceeding the 
amount of the available applicable credit (equivalent to 
taxable assets of $1,000,000 for 2002), the estate can 
claim the marital deduction for the homestead.° If the 
estate claims the marital deduction, the value of the 
homestead will not cause taxation in the decedent’s es- 
tate, but will be included in the taxable estate of the sur- 
viving spouse.®° Conversely, because the homestead is a 
terminable interest, the value of the homestead will not 
be included in the surviving spouse’s taxable estate if 
the estate does not claim the marital deduction for the 
homestead.’ 

Where the decedent’s taxable estate (including the 
homestead) exceeds the amount covered by the decedent’s 
available applicable credit, electing the marital deduc- 
tion for the homestead may appear attractive, especially 
when the surviving spouse does not otherwise have a sig- 
nificant taxable estate. If the surviving spouse does have 
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a significant taxable estate, and dies 
still owning the homestead, its value 
will be included in his or her tax- 
able estate and may therefore gen- 
erate estate taxes.* On the other 
hand, if the value of the surviving 
spouse’s taxable estate does not ex- 
ceed the amount covered by the 
available applicable credit, no estate 
taxes will be due. 

When estate taxes are due in the 
surviving spouse’s estate, the re- 
maindermen may argue that, ac- 
cording to Florida law, they are not 
required to contribute estate taxes 
attributable to the homestead.’ 
However, federal tax law provides 
the personal representative of the 
surviving spouse’s estate with a 
claim against the remaindermen for 
the estate taxes attributable to the 
homestead.'’ In this situation, the 


Florida apportionment statute and 
the federal apportionment statute 
appear to be in conflict. It is pos- 
sible, however, to interpret F.S. 
§733.817(2) and I.R.C. §2207A(a) 
consistently. 

Section 733.817(2) provides that 


homestead property is exempt from 
the apportionment of taxes if the 
property passes to a person to whom 
inures the decedent’s exemption 
from forced sale. One interpretation 
is that the decedent in this situa- 
tion is the surviving spouse, and 
that the remaindermen inure only 
to the first spouse to die’s exemp- 
tion from forced sale and not to the 
surviving spouse’s exemption from 
forced sale. If this is the correct in- 
terpretation, then §733.817(2) af- 
fords no protection from the appor- 
tionment of taxes to the 
remaindermen. Even if §733.817(2) 
is read to provide protection to the 
remaindermen, there is case law to 
support the conclusion that I.R.C. 
§2207A controls." 

The tax picture is further compli- 
cated if the surviving spouse trans- 
fers, during his or her lifetime, 
homestead property which is also 
marital deduction property. Because 
the entire value of the homestead is 
included in the taxable estate of the 
surviving spouse, one might expect 
that a sale of the homestead with a 
retention by the surviving spouse of 


the entire sale proceeds would be a 
nonevent under the transfer tax 
laws. This, however, is not the case. 
The Internal Revenue Service has 
ruled that if the surviving spouse 
retains the entire sale proceeds, the 
remaindermen will be considered to 
have gifted their remainder inter- 
est to the surviving spouse. !” 

On the other hand, if the sales 
proceeds are divided so the surviv- 
ing spouse takes the actuarial 
equivalent of his or her life estate 
and the remaindermen take the ac- 
tuarial equivalent of their remain- 
der estate, the surviving spouse will 
be deemed under I.R.C. §2519 to 
have made a gift of the remainder." 
Because the gift is one of a future 
interest, no annual exclusion will be 
allowed.'* Therefore, the surviving 
spouse must file a gift tax return 
and either pay taxes or use a por- 
tion of the available applicable 
credit. If gift taxes are due under 
I.R.C. §2519, the surviving spouse 
has the right to recover the gift taxes 
associated with the gift of the re- 
mainder interest from the remain- 
dermen." It might appear, then, 
that the taxable gift should be no 
more than the value of the remain- 
der interest less the gift taxes re- 
quired to be paid by the remainder- 
men. Unfortunately, the 
Department of the Treasury has not 
promulgated regulations on this 
point.'® Further, the surviving 
spouse may be deemed to have made 
yet another gift to the remainder- 
men if he or she foregoes the right 
of recovery from them. Once again, 
the Department of the Treasury has 
reserved its authority to promulgate 
regulations on this point.’ 

The surviving spouse’s purchase 
of the remainder interest gives rise 
to a taxable gift in the amount of 
the greater of the value of the re- 
mainder interest or the amount paid 
for the remainder interest.'* Like- 
wise, the surviving spouse’s sale of 
the life estate in the homestead to 
the remaindermen triggers the tax- 
able gift by the surviving spouse of 
the remainder interest under I.R.C. 
§2519."° In addition, the entire pro- 
ceeds constitute taxable gain for in- 
come tax purposes because, in the 


20 THE FLORIDA BAR JOURNAL/JANUARY 2002 


sale of the life tenant’s interest 
alone, her basis allocation is disre- 
garded.”” However, the surviving 
spouse may, if she otherwise quali- 
fies, exclude from her income the 
gain from the sale under I.R.C. 
§121. 

The worst case may be the situa- 
tion where the surviving spouse sim- 
ply deeds the life estate to the re- 
maindermen, because that transfer 
constitutes a taxable gift of the en- 
tire property.” The only ameliorat- 
ing factor is that the annual exclu- 
sion would be permitted because 
part of the gift constitutes a present 
interest.”> Generally, gifts under 
I.R.C. §2519 do not qualify for any 
exclusions under I.R.C. §2503(b); 
however, where the surviving 
spouse gifts the life estate to the 
remaindermen, a merger of the in- 
come and remainder interest for 
each remainderman occurs, and this 
combined interest qualifies for the 
annual exclusion.” A deed from the 
surviving spouse of her life estate 
to the remaindermen raises the 
same issues raised concerning 1) the 
netting of the taxes against the re- 
mainder interest, and 2) whether 
forgoing gift tax recovery is an ad- 
ditional gift, as are discussed above. 

It is also worthy of note that the 
surviving spouse cannot convey the 
homestead interest by employing 
the commonly used estate planning 
technique of conveying fractional 
interests in real estate over a period 
of years, in order to take advantage 
of fractional discounts and multiple 
years of annual exclusion.” I.R.C. 
§2519(a) treats any disposition of 
“all or part” of a life income interest 
as a transfer of the entire remain- 
der interest. In addition, because 
the transfer is to a family member, 
I.R.C. §2702 treats the value of the 
retained income interest by the sur- 
viving spouse as zero, and the value 
of the gift as the entire value of the 
residence, even though the only ac- 
tual gift is only a fraction of the life 
estate.”° Furthermore, if the surviv- 
ing spouse does not dispose of the 
entire life estate prior to death, the 
Department of the Treasury takes 
the position that the percentage of 
the homestead life estate retained 


| 
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is included in the surviving spouse’s 
gross estate under I.R.C. §2036(a).”’ 

An example of the difficulty I.R.C. 
§§2519 and 2702 give the post- 
mortem estate planner can be in- 
structive. For purposes of the ex- 
ample, assume that the decedent 
leaves a homestead worth 
$1,000,000, the value of the life es- 
tate to the surviving spouse is 
$100,000, and the value of the re- 
mainder to the two lineal descen- 
dants is $900,000. If the surviving 
spouse makes a gift of 10 percent of 
her life estate to each of the lineal 
descendants, there is a completed 
gift of $20,000 (or less if a fractional 
discount is taken). In addition, how- 
ever, there is a deemed gift of 
$900,000 under I.R.C. §2519. Fi- 
nally, under I.R.C. §2702, the value 
of the remaining 80 percent of the 
life estate is zero, and the transfer 
under I.R.C. §2519 is increased to 
$980,000. Thus, although the sur- 
viving spouse conveys only a 20 per- 
cent interest in the life estate, the 
gift tax laws deem the taxable trans- 


fer to be 100 percent of the home- 
stead value. 

Where the estate of the decedent 
has elected the marital deduction for 
the homestead and a sale of the 
homestead is anticipated, one way 
under the Treasury Regulations to 
avoid immediate transfer taxation 
is to reinvest the proceeds from the 
sale of the homestead into income- 
producing property.”* As long as the 
acquired property is titled in the 
same manner as the homestead 
property (i.e., a life interest in the 
surviving spouse with a remainder 
to the original remaindermen), no 
taxable transfer will take place.” 
Another option is to use the home- 
stead proceeds to set up a trust that 
satisfies the QTIP requirements.*° 
In general, this would require the 
newly created trust to provide for an 
income interest exclusively in the 
surviving spouse. The QTIP provi- 
sions permit an invasion of princi- 
pal in favor of the surviving 
spouse;*' however, it is unclear 
whether such a power would be per- 


missible in the trust created with 
the homestead proceeds because no 
such invasion power existed in the 
surviving spouse’s life estate in the 
homestead property. 

In cases where the decedent has 
not left a substantial taxable estate, 
the surviving spouse may not wish 
to elect the marital deduction for the 
homestead. The homestead value 
could then be used to fund the 
decedent’s available applicable 
credit. However, similar to the dis- 
cussion above, if the surviving 
spouse retains a life estate and the 
estate does not elect the marital de- 
duction for the homestead, any later 
conveyance of the surviving spouse’s 
life estate to the remaindermen will 
be a taxable gift. 

Upon sale of the property where 
the estate has not elected the mari- 
tal deduction for the homestead, the 
surviving spouse and lineal descen- 
dants can simply divide the sales 
proceeds according to their actuarial 
interests, without making taxable 
gifts. However, by so doing, the fam- 
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ily may be wasting the decedent’s 
available applicable credit. 

As an illustration of a situation 
where the decedent’s available ap- 
plicable credit equivalent might be 
wasted, consider a case in which the 
available applicable credit is 
$1,000,000, the decedent’s home- 
stead is valued at $1,000,000, and 
no marital deduction is elected. As- 
suming the decedent left all other 
assets to the surviving spouse, 
which along with assets in the sur- 
viving spouse’s own name equals 
$1,000,000, and the marital deduc- 
tion is elected for these other assets 
left to the surviving spouse, no es- 
tate taxes would be due from the 
decedent’s estate. If the property is 
thereafter sold and the proceeds di- 
vided according to the surviving 
spouse’s and the remaindermen’s 
actuarial interests, the available ap- 
plicable credit equivalency could be 
substantially misused. In the above 
example, a 50-year-old surviving 
spouse’s life estate interest would be 
approximately 76 percent of the 
value of the property (assuming an 
applicable federal rate of six per- 
cent). Therefore, upon the sale of the 
property, $760,000 would be re- 
turned to the surviving spouse’s po- 
tentially taxable estate. In this case, 
the surviving spouse now has 
$760,000 over the available appli- 
cable credit. 


Disclaiming the Homestead 

If the property were not home- 
stead for descent purposes, it could 
be distributed in accordance with 
the decedent’s will or, if none, by 
intestate succession. Thus, the es- 
tate would benefit by either not 
claiming, or electing out of, home- 
stead status for the property. Un- 
fortunately, there is no authority to 
suggest that homestead status for 
descent purposes can be avoided by 
either of the means suggested above. 
Therefore, assuming the property is 
homestead, and that such status 
cannot be changed or avoided by 
action or nonaction of the parties, 
one way of avoiding the potential 
issues of coownership and the tax 
consequences discussed above might 
be to have either the surviving 


spouse, or all of the lineal descen- 
dants, or both, disclaim their home- 
stead rights. 

The Florida disclaimer statute 
specifically contemplates the dis- 
claiming of a homestead right.* For 
the disclaimer to be effective for es- 
tate and gift tax purposes, it must 
be accomplished within nine months 
of the decedent’s death in the man- 
ner prescribed in §732.801(4) and 
I.R.C. §2518(b). One requirement 
for a qualified disclaimer is that the 
disclaimant cannot accept any ben- 
efits of the disclaimed property.** 
The IRS has ruled that a surviving 
spouse has not accepted an interest 
in a residence merely because she 
resided in the residence prior to the 
disclaimer.’ 

F.S. §732.801(3) treats the dis- 
claimant as predeceasing the dece- 
dent (i.e., the homestead owner). 
Thus, if both the surviving spouse 
and the lineal descendants disclaim 
the property, the property would not 
be homestead because both the sur- 
viving spouse and the lineal descen- 
dants would be considered to have 
predeceased the homestead owner. 
F.S. §732.801(3)(b) makes it clear 
that such disclaimers would not re- 
linquish the disclaimant’s right to 
take by intestate succession or un- 
der the decedent’s will. Thus, if the 
decedent’s will provides for a QTIP 
trust with invasion power for the 
benefit of the surviving spouse, the 
disclaimer might allow the resi- 
dence to be held in trust, giving the 
family the flexibility for tax plan- 
ning that is not present in the home- 
stead status. 

In the intestate case, the property 
could be divided as a tenancy in com- 
mon, allowing the estate to take the 
marital deduction for a portion of the 
value of the homestead. If the 
decedent’s estate so elected, the 
value of the balance of the home- 
stead would qualify for the available 
applicable credit without it being 
included in the surviving spouse’s 
taxable estate. I.R.C. §2518 permits 
a surviving spouse to make a quali- 
fied disclaimer of a partial interest 
in property (e.g., disclaiming the life 
estate in the homestead, resulting 
in a property interest passing to the 
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surviving spouse). The qualified dis- 
claimer allows the disclaimed inter- 
est to pass without being deemed a 
taxable gift.* 

On the other hand, where the lin- 
eal descendants disclaim the home- 
stead, and as a result of the dis- 
claimer obtain another interest in 
the property either by the decedent’s 
will or by intestacy, the disclaimer 
is not a qualified disclaimer.*® For 
this reason, the individual lineal 
descendant will have made a tax- 
able gift to the extent that he or she 
gives up more than he or she ob- 
tains.*’ Thus, a before and after 
valuation of each remainderman’s 
interest must be undertaken before 
the benefit of this technique can be 
determined. 

It may appear simpler to have 
only the surviving spouse disclaim 
his or her interest in the homestead. 
This would be true if the estate plan- 
ner could be certain that the effect 
of such disclaimer would be to avoid 
the vesting of the remainder in the 
adult children. Unfortunately, es- 
tate planners today can have no 
such certainty. On one hand, a court 
might take the position that, be- 
cause the homestead statute pro- 
vides a vested remainder in the 
adult children, the surviving spouse 
had only a life estate at the 
decedent’s death and could not dis- 
claim an interest greater than she 
had. This approach was taken by the 
Fourth District Court of Appeal in 
In Re: Estate of Joseph T. Ryerson, 
Jr., 642 So. 2d 763 (Fla. 4th DCA 
1994). The holding in Ryerson re- 
sulted in the remaindermen taking 
a fee interest in the homestead.* 

On the other hand, a court might 
take the position that Art. X, §4(c) 
of the Florida Constitution is de- 
signed to protect two classes of per- 
sons only: the surviving spouse and 
minor children. Because the effect 
of a disclaimer is to treat the prop- 
erty as if the disclaimant had pre- 
deceased the decedent, a court may 
hold that the surviving spouse’s dis- 
claimer is effective to avoid the vest- 
ing of the reminder in the adult chil- 
dren. The Second District Court of 
Appeal took this approach in Jn Re: 
Estate of Harry Sudakoff, 681 So. 2d 


; 

‘ 

j 
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1146 (Fla. 2d DCA 1995). The 
Sudakoff holding has the practical 
effect of having the homestead 
treated as nonhomestead property 
for intestate purposes. An interest- 
ing discussion of both of these cases, 
as well as a further explanation of 
the issues associated therewith, ap- 
pears in an article by R. Craig 
Harrison in the April 1996 issue of 
The Florida Bar Journal, entitled 
“Homestead — The Post-death Spou- 
sal Disclaimer: A Cure for a Consti- 
tutionally Prohibited Devise?” 


Conclusion 

The estate planner must be aware 
of the complication of homestead 
property in post-mortem transfer tax 
planning. If homestead status can- 
not be avoided in the planning pro- 
cess while the owner is alive, the 
nine-month period following death is 
critical for making advantageous tax 
decisions with the surviving spouse 
and remaindermen. In determining 
whether the estate should elect the 
marital deduction for the homestead, 
the estate planner should be aware 
of the possible tax implications of a 
later transfer of the homestead. Like- 
wise, in determining whether the 
surviving spouse or any of the lineal 
descendants should disclaim the 
homestead, the estate planner must 
conduct a careful study of the results 
under both Florida law and the fed- 
eral tax law. J 
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The Sandoval Decision and 
its Implications for Future 
Civil Rights Enforcement 


by Adele P. Kimmel, Rebecca Epstein, and James L. Ferraro 


n a narrow 5-4 decision issued on April 24, 2001, 

the U.S. Supreme Court significantly curtailed the 

scope of one of our nation’s most important civil 

rights laws and eliminated a long-standing weapon 
for battling discrimination. Section 601 of Title VI of the 
Civil Rights Act of 1964 prohibits federally funded pro- 
grams and activities from discriminating on the basis of 
race, color, or national origin.' Although federal agen- 
cies adopted regulations under §602 of the act” that pro- 
hibit disparate impact discrimination, the Court held in 
Alexander v. Sandoval, 1218S. Ct. 1511, 1523 (2001), that 
private parties may not sue to enforce those regulations. 
As a result, private suits under Title VI and its imple- 
menting regulations can now be brought only for inten- 
tional discrimination. If plaintiffs cannot prove inten- 
tional discrimination, they cannot sue under Title VI or 
its regulations, even if they can prove that the challenged 
action has a discriminatory impact for which no justifi- 
cation can be shown. 

The Supreme Court’s decision in Sandoval abruptly 
reversed nearly three decades of precedent, including the 
unanimous views of all nine federal appeals courts to ad- 
dress the issue. The federal courts had long read Title VI 
and its regulations to imply a private right of action for 
both intentional and disparate impact discrimination. The 
ability to sue for “disparate impact” discrimination is 
important because it reaches a broad range of conduct. 
Plaintiffs do not need to show intentional mistreatment; 
they need only show that minorities are disproportion- 
ately injured by a policy or practice and that such dispar- 
ate effects cannot be justified. To retain this valuable le- 
gal tool against discrimination, Trial Lawyers for Public 
Justice (TLPJ) joined a coalition of public interest groups 
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in an amicus brief in Sandoval urging the Supreme Court 
to preserve private suits under Title VI’s disparate im- 
pact regulations. The Court, however, eliminated them. 

The implications of the Sandoval decision are signifi- 
cant for a wide range of civil rights cases being litigated 
throughout the country, including “environmental justice” 
cases that challenge the placement of waste treatment 
plants and similar facilities in predominantly minority 
neighborhoods. This article reviews those implications, 
as well as possible responses to the Court’s decision. 


The Sandoval Decision 

Sandoval was a class action lawsuit contending that 
the State of Alabama violated Title VI’s disparate im- 
pact regulations® by requiring applicants for a driver li- 
cense to take the written examination in English. Spe- 
cifically, the suit alleged that Alabama’s policy 
unjustifiably excluded non-English speakers from receiv- 
ing a driver license, discriminating against them based 
on their national origin. Prior to adopting an English- 
only amendment to the state constitution in 1990, Ala- 
bama had administered the test in 14 languages. Ala- 
bama is one of 24 states that have enacted laws 
designating English as the official state language. But 
even those states—indeed all states except Alabama— 
administer driver license exams in multiple languages. 

After a bench trial, the U.S. District Court for the 
Middle District of Alabama ruled in the plaintiffs’ favor, 
enjoining the English-only policy and ordering the Ala- 
bama Department of Public Safety to accommodate non- 
English speakers.* The U.S. Court of Appeals for the 11th 
Circuit affirmed, agreeing that there is an implied pri- 
vate right of action to enforce Title VI’s disparate impact 
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regulations.° 

Nevertheless, in an opinion 
authored by Justice Scalia, the Su- 
preme Court ruled that private law- 
suits alleging disparate impact dis- 
crimination under the regulations 
are not authorized under Title VI. 
According to the Court, the ability 
of plaintiffs to enforce Title VI and 
its regulations extends no further 
than the scope of the statute’s pro- 
hibitions.® Title VI itself has been 
interpreted to prohibit only inten- 
tional discrimination.’ Because the 
regulations that prohibit disparate 
impact discrimination extend be- 
yond the statute’s prohibition 
against intentional discrimination, 
plaintiffs cannot directly enforce the 
regulations without a congressional 
mandate to do so.* 

“Like substantive federal law it- 
self, private rights of action to en- 
force federal law must be created by 
Congress,” Justice Scalia wrote.® To 
determine Congress’s intent, the 
Court examined only the text and 
structure of Title VI, refusing to con- 
sider other indicia of intent, such as 
the expectations the enacting Con- 
gress had formed about implied pri- 
vate rights of action in light of then- 
contemporary legal decisions. The 
Court then concluded that Congress 
had not intended to create a private 
right of action under Title VI to en- 
force the discriminatory impact 
regulations.’” 

In a dissenting opinion joined by 
Justices Souter, Ginsburg, and 
Breyer, Justice Stevens stated that 


“it makes no sense” to differentiate 
for purposes of private Title VI law- 
suits between intentional discrimi- 
nation and discriminatory impact." 
“There is but one private action to 
enforce Title VI, and we already 
know that such an action exists,” he 
wrote.’ Justice Stevens called the 
majority’s decision “unfounded in 
our precedent and hostile to decades 
of settled expectations,”’® and fur- 
ther criticized the majority for 
reaching out to take the case in the 
first place, in the absence of any con- 
flict among the lower federal courts 
on the issue." 


Future Civil Rights 
Enforcement 

The Sandoval decision’s implica- 
tions for future civil rights enforce- 
ment are serious and far-reaching, 
but it is also important to under- 
stand both what actions are not af- 
fected by the decision and what op- 
tions remain for enforcing Title VI’s 
disparate impact regulations. 

First, the Court’s ruling in 
Sandoval does not prevent federal 
agencies from bringing their own en- 
forcement actions, which may in- 
clude cutting off federal grants to 
programs that employ policies or 
practices that have an unjustified 
disparate impact on minorities. As 
a practical matter, however, this 
fact offers little solace to victims of 
discrimination because federal re- 
sources for enforcing Title VI and its 
regulations are limited.'> Indeed, 
during the Clinton administration, 
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the United States filed a brief in 
Sandoval stating that “private en- 
forcement provides a necessary 
supplement to government enforce- 
ment” of Title VI and its implement- 
ing regulations.'® 

Second, the Sandoval ruling will 
not limit cases in which a discrimi- 
natory intent can be alleged and 
shown. For example, there has 
been some speculation that the 
Sandoval decision will have a 
negative impact on the enforce- 
ment of Title IX of the Education 
Amendments of 1972.'’ Title IX 
was modeled on Title VI and pro- 
hibits sex discrimination in educa- 
tion programs that receive federal 
funds. TLPJ has successfully 
brought several suits under Title 
IX to obtain equal opportunities 
for women in athletics. Sandoval 
will not affect these kinds of cases 
because the Title IX athletics 
cases—like most Title IX suits, 
including those alleging sexual ha- 
rassment— involve intentional dis- 
crimination. In other words, they 
involve conduct that is explicitly 
based on gender. The Supreme 
Court has long recognized a pri- 
vate right of action for intentional 
discrimination under Title IX,'® 
and the Sandoval majority con- 
firmed this interpretation of Title 
IX.’ Unlike most Title IX cases, 
however, most Title VI cases in- 
volve allegations of discriminatory 
impact. Suits for intentional dis- 
crimination on the basis of race or 
ethnicity are rare these days, in 
large part because few federally 
funded programs are overtly dis- 
criminatory and, as a result, inten- 
tional race and national origin dis- 
crimination have become 
increasingly difficult to prove. 

Although the Sandoval decision 
has extinguished the right of private 
parties to sue for disparate impact 
discrimination under Title VI regu- 
lations, there are two principal al- 
ternative theories of recovery that 
plaintiffs should consider: 1) filing 
suit under 42 U.S.C. §1983 to en- 
force Title VI’s disparate impact 
regulations and 2) filing suit in state 
courts alleging violations of state 
antidiscrimination laws (which will, 
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of course, differ in each state). 


Section 1983 Claims 

The Sandoval decision clearly 
bars disparate impact suits under 
Title VI regulations against private 
organizations that receive federal 
funds, including, for example, vir- 
tually all private colleges and uni- 
versities. The opinion, however, 
leaves open the question of whether 
Title VI’s disparate impact regula- 
tions may be enforced against pub- 
lic recipients of federal funds under 
42 U.S.C. §1983. In his dissenting 
opinion, Justice Stevens stated that 
the plaintiffs in Sandoval might be 
able to pursue their case under 
§1983,”° a civil rights statute that 
permits suits against any person 
acting under color of state law who 
violates “rights, privileges, or im- 
munities secured by the Constitu- 
tion and laws” of the United 
States.”’ In cases involving dispar- 
ate impact discrimination by “state 
actors,” plaintiffs should therefore 
consider filing suit under §1983. 


Section 1983 suits to enforce the 
Title VI regulations are likely to fare 
better in some federal courts of ap- 
peal than others, as the circuits are 
split on whether federal regulations 
are “laws” of the United States 
within the meaning of §1983. For 
example, the Sixth Circuit has ex- 
pressly held that regulations are 
independently enforceable “laws” 
within the meaning of $1983.” Sev- 
eral other circuits—including the 
Second, Third, and Ninth—appear 
to agree with the Sixth Circuit.” In 
contrast, the Fourth and 11th cir- 
cuits have ruled that regulations 
may not form an independent basis 
for §1983 actions.** The Supreme 
Court, in Maine v. Thiboutot, 448 
U.S. 1, 6-8 (1980), has held that the 
term “laws” in §1983 includes fed- 
eral statutes, but it has never 
squarely addressed the issue of 
whether the term also includes fed- 
eral regulations. The federal ap- 
peals courts that have interpreted 
“laws” to include regulations have, 
however, relied on language in a 


1987 Supreme Court decision— 
Wright v. City of Roanoke Redevel- 
opment & Housing Authority, 479 
U.S. 418, 420 n.3, 431 (1987)—to 
support their position. 

Apart from the question of 
whether regulations are “laws” for 
§1983 purposes, plaintiffs would 
also have to prove that Title VI’s 
disparate impact regulations create 
enforceable “rights, privileges, or 
immunities” within the meaning of 
§1983. Substantial precedent sup- 
ports the argument that the regula- 
tions meet the “enforceable rights” 
test, but defendants are likely to 
argue that Congress has impliedly 
foreclosed a §1983 remedy for en- 
forcing the Title VI regulations by 
creating a comprehensive enforce- 
ment scheme under Title VI itself. 
Circuits are split on the issue of 
whether Title VI’s enforcement 
scheme is sufficiently comprehen- 
sive to preclude a §1983 claim. For 
example, the Third Circuit has ruled 
that Title VI’s enforcement scheme 
does not foreclose a §1983 remedy 
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for violations of the disparate impact 
regulations.” The Seventh Circuit, 
however, has reached the opposite 
conclusion.”° 

Furthermore, §1983 suits may be 
brought for injunctive relief only 
against state officials; states, their 
departments and agencies, and state 
officials sued in their official capac- 
ity for damages are not considered 
“persons” within the meaning of 
§1983. State officials cannot defend 
against §1983 claims by arguing that 
they are immune from suit under the 
US. Constitution’s 11th Amendment. 
Eleventh Amendment sovereign im- 
munity generally does not apply to 
suits seeking prospective injunctive 
relief against state officials, under the 
Ex parte Young doctrine articulated 
by the Supreme Court.” 

Since the Court’s decision in 
Sandoval, there have been two impor- 
tant decisions recognizing the avail- 
ability of §1983 suits to enforce Title 
VI’s disparate impact regulations. On 
May 10, 2001, the U.S. District Court 
for the District of New Jersey held in 
South Camden Citizens in Action v. 
New Jersey Department of Environ- 
mental Protection, 145 F. Supp. 2d 
505, 517 (D.N.J. 2001), that Title VI’s 
disparate impact regulations may be 
enforced against state officials under 
§1983.*° Following the guidance pro- 
vided in Justice Stevens’ Sandoval 
dissent, the district court upheld a 
preliminary injunction under §1983 
that had been issued before Sandoval 
under Title VI’s disparate impact 
regulations. Prior to Sandoval, the 
court had ruled that New Jersey offi- 
cials violated the Title VI regulations 
by granting Clean Air Act permits for 
a cement plant in a low-income, mi- 
nority neighborhood. Residents of the 
predominantly African-American and 
Hispanic neighborhood had alleged 
that the state’s permitting policy 
would adversely affect them, point- 
ing to an already disproportionately 
high rate of asthma and other respi- 
ratory ailments. 

On August 3, 2001, the U.S. Dis- 
trict Court for the Eastern District 
of Michigan held in Lucero v. Detroit 
Public Schools Lucero v. Detroit Pub- 
lic Schools, Case No. 01-CV-72792- 
DT (E.D. Mich. Aug. 3, 2001), that 


The Supreme 
Court's decision in 
Sandoval abruptly 

reversed nearly 
three decades of 
precedent. 


Title VI’s implementing regulations, 
including those that prohibit dispar- 
ate impact discrimination, create fed- 
eral rights that are enforceable un- 
der 42 U.S.C. §1983.?° In reaching 
this conclusion, the district court ex- 
pressly rejected the argument that 
the Supreme Court’s decision in 
Sandoval precludes a private right 
of action under §1983 to enforce Title 
VI’s disparate impact regulations.”° 


State Law Claims 

In the wake of Sandoval, plaintiffs 
should also consider asserting their 
disparate impact claims under state 
public accommodations or other an- 
tidiscrimination statutes. There are, 
of course, certain limitations im- 
posed by resorting to state law. First, 
there is no uniformity in state anti- 
discrimination statutes, with some 
states offering much broader civil 
rights protection than others. Sec- 
ond, plaintiffs would have to assert 
such state law claims in state courts 
because the 11th Amendment gener- 
ally prohibits federal courts from or- 
dering state officials to conform their 
conduct to state law. Finally, as with 
the variance in state antidiscrimina- 
tion statutes, some state courts are 
more friendly to civil rights claims 
than others. For political reasons, 
moreover, some state court judges 
may be reluctant to issue a ruling 
against state officials. All these fac- 
tors should be carefully weighed in 
deciding whether to pursue a dispar- 
ate impact claim under state law. 


Conclusion 
Section 1983 claims, at least in 
some jurisdictions, appear to be the 


28 THE FLORIDA BAR JOURNAL/JANUARY 2002 


only remaining option for private 
suits to enforce Title VI’s disparate 
impact regulations. Such lawsuits 
would be limited to discriminatory 
conduct by state officials and would 
not reach private recipients of fed- 
eral funds—but at least there may 
still be recourse against state-sanc- 
tioned conduct that has an unjusti- 
fied discriminatory impact on mi- 
norities. 

Congress is, of course, free to over- 
turn Sandoval —as it has done with 
several other Supreme Court deci- 
sions that narrowed the scope of civil 
rights laws—because the decision 
involved statutory rather than con- 
stitutional interpretation. But this 
seems unlikely to occur any time in 
the near future, given the current 
political climate. That being so, law- 
yers representing victims of dispar- 
ate impact discrimination should 
carefully investigate potential 
causes of action under §1983, and 
research all potentially applicable 
state laws U 
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A Primer on Motions to 
Withdraw and Attorney Liens 


by Beth Gilmore Reineke 


n a perfect world, we win every case, the client is 
always happy, and we always get paid for the work 
we have done. In reality, we don’t win every case, 
the client is not always happy, and we don’t always 
get paid for the work we have done, or at least not with- 
out some preplanning on our part. Sometimes it is nec- 
essary to withdraw from a case and to file a claim of lien 
in order to increase the chance of being paid. This article 
is designed as a primer on motions to withdraw and at- 
torneys’ charging liens, retaining liens, and judgment 
liens. Hopefully, you live in a perfect world and you won’t 
need this information. If not, this article will give a good 
jumping-off point and some helpful practice tips. 


Motions to Withdraw 

All motions to withdraw must meet the procedural re- 
quirements of Fla. R. Jud. Admin. 2.060. According to 
subsection (j) of Rule 2.060, an attorney must file a mo- 
tion setting out the reasons for withdrawing and the 
name and address of the client. The motion must be set 
for hearing, and the notice and the motion must be served 
on the client and opposing counsel. 

Practice Tip: Add the client to the certificate of service 
and include a paragraph in your motion setting out each 
party’s name and address and stating specifically that 
you are serving the motion on your client and the oppos- 
ing party in compliance with Fla. R. Jud. Admin. 2.060. 

The acceptable reasons for withdrawal are found in 
Fla. R. Prof. Conduct 4-1.16. Rule 4-1.16(a) of the Rules 
Regulating The Florida Bar sets out several situations 
where withdrawal is mandatory. Withdrawal is manda- 
tory when the client discharges you, when you are too 
sick to continue, or when continued representation will 
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result in a violation of the Rules of Professional Con- 
duct. Subsection (b) of Rule 4-1.16 is permissive and 
states that “a lawyer may withdraw from representing a 
client if withdrawal can be accomplished without mate- 
rial adverse effect on the interests of the client.” Subsec- 
tion (b) also sets out six additional situations when a 
lawyer may withdraw from representation presumably 
even when his or her withdrawal may adversely affect 
the client’s interests. 

Practice Tip: While it appears from a wording of Rule 
4-1.16 that the motion to withdraw does not need to al- 
lege a basis for the withdrawal unless withdrawal will 
have material adverse effect on the client’s interests, Rule 
2.060 requires the attorney to set out his or her reasons 
for withdrawal. Additionally, if the attorney is request- 
ing a charging lien or may decide to do so at a later date, 
the better practice is to specifically state a reason for 
withdrawing which tracks the language of one of the 
subsections of Rule 4-1.16. This is particularly true if 
you are working under a contingency contract. In Faro v. 
Romani, 641 So. 2d 69, 71 (Fla. 1994), the Florida Su- 
preme Court held that when an “attorney withdraws from 
representation upon his own volition, and the contingency 
has not occurred, the attorney forfeits all rights to com- 
pensation.” This rule is tempered by the court’s further 
holding that “if the client’s conduct makes the attorney’s 
continued performance of the contract either legally im- 
possible or would cause the attorney to violate an ethical 
rule,” the withdrawing attorney may still be entitled to 
a fee. Id. 

Practice Tip: If you have a contingency fee contract and 
you are withdrawing because the client has discharged 
you, you should consider stating this fact in your motion 
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and as a finding of fact in the or- 
der of withdrawal. Under these cir- 
cumstances, withdrawal is manda- 
tory under Florida Bar Rule 
4-1.16(a), “not of your own volition,” 
and you may still be entitled to a 
fee if the client ultimately recov- 
ers. The same suggestions would 
apply if you are withdrawing be- 
cause of client conduct. 


THE Law OFFICES OF 
STEVEN M. ZIEGLER, P.A. 


IS PLEASED TO ANNOUNCE THAT 


SHARI GERSON 
AND 
DAVID A. LIPKIN 


HAVE BEEN NAMED PARTNERS 
AND 


JOAN C. CANAL 
GREGORY K. RETTIG 


MARTIN D. STERN 


HAVE BECOME ASSOCIATED 
WITH THE FIRM 


ARTHUR CHOLODOFSKY 
SHARI GERSON 
PATTI A. HABER 
DAVID A. LIPKIN 

STEVEN M. ZIEGLER 


JULIE W. ALLISON 
DAVID J. ARMSTRONG 
JOAN C. CANAL 
ANDRES GONZALEZ 
ADAM C. HERMAN 
SAMUEL J. KOHRS 
GREGORY K. RETTIG 
EDUARDO J. SERER 
STEVEN J. SILVERMAN 
MARTIN D. STERN 


PRESIDENTIAL CIRCLE 
4000 HoLLywoop BouLEVARD 
SuITE 375 SOUTH 
Ho FLoripa 33021 
TELEPHONE: (954) 966-2696 
FAcsIMILE: (954) 966-2446 
e-mail: smz@smzpa.com 


Motions for 
Substitution of Counsel 

Substitution of counsel is con- 
trolled by Fla. R. Jud. Admin. 
2.060(i), and requires court permis- 
sion and the client’s consent. Typi- 
cally, both attorneys and the client 
sign motions for substitution of 
counsel, and the court enters an or- 
der without hearing. 

Practice Tip: Rule 2.060(i) permits 
the court to condition the substitu- 
tion of counsel, and presumably the 
notice of appearance of new counsel 
after withdrawal, on the payment of 
or posting of security for the substi- 
tuted attorney’s fee and expenses. 
You may want to include a para- 
graph in the withdrawal order re- 
quiring the client to notify you if he 
or she subsequently retains an at- 
torney to file an appearance on the 
client’s behalf. 


Retaining Liens, Charging 
Liens, and Judgment Liens 

As most of us know, there is a dif- 
ference between a retaining lien, a 
charging lien, and a judgment lien. 
A retaining lien is a lien for payment 
of services against client property in 
the attorney’s possession regardless 
of whether the property is related 
to the matter for which money is 
owed to the attorney.' A retaining 
lien does not require judicial action 
to perfect or enforce it. It is estab- 
lished by possession of the items in 
question until paid in full. However, 
it will not attach to property en- 
trusted to the attorney for a specific 
purpose.” 

A charging lien is a lien against 
the fruits of the litigation in ques- 
tion. By definition it does not apply 
to property outside the subject mat- 
ter of the litigation, and it will not 
apply in cases where there are no 
tangible fruits of the litigation.* 
Further, while in some limited in- 
stances charging liens may attach 
to alimony payments,’ they will 
never attach to child support.° 

In order to have a valid charging 
lien there must be an agreement, ex- 
press or implied, that the fee is re- 
coverable from the proceeds of the 
litigation; the client must dispute 
the amount due or refuse to pay the 
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amount due; and the attorney must 
give the client adequate notice of the 
intent to seek a charging lien on the 
proceeds from the recovery.® 

Practice Tip: Include a provision 
in the written fee agreement that 
specifically provides for a charging 
lien in the event of nonpayment. If 
the client’s homestead is part of the 
litigation subject matter and you 
want the charging lien to extend to 
the client’s homestead or to proceeds 
from the sale of the client’s home- 
stead, include specific language in 
the retainer agreement sufficient to 
place the client on notice that you 
are entitled to a charging lien in the 
event of nonpayment and that 
theclient is waiving his or her home- 
stead exemption.’ 

In In re: Washington, 238 B.R. 852 
(M.D. Fla. 1999), the bankruptcy 
court upheld a charging lien against 
a client’s homestead based on the 
following contract language, and 
held that the lien could not be set 
aside as a judgment lien under 
Bankruptcy Code §522(f). 

The undersigned attorney shall have 
a lien on all the client’s documents, 
property (both real and personal, re- 
gardless of homestead), or money in his 
or her possession or another’s for his/ 
her benefit for the payment of all sums 
due under this agreement, and upon 
property or funds received by client by 
settlement, judgment, or otherwise, or 


which was an issue in litigation be- 
tween the parties. 


Practice Tip: Regardless of 
whether you are filing a motion to 
withdraw, if you have not been paid 
you should consider serving a notice 
of charging lien on the client and the 
opposing party when settlement is 
imminent or at the time the case is 
scheduled for trial. Charging liens 
should always be served in the most 
expeditious manner possible. A 
timely served charging lien is en- 
forceable against the opposing party 
as well as your client. If an oppos- 
ing party (or opposing counsel) who 
has notice of your charging lien 
sends your client a settlement check 
and the client fails to pay you, your 
lien may be enforceable against the 
opposing party as well as your cli- 
ent.° However, time is of the essence. 
Once the court has lost jurisdiction 
over the parties or subject matter 


: 
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either because the case has con- 
cluded or the property has been dis- 
posed of or removed beyond the ju- 
risdiction of the court, your lien, if 
not previously noticed, will be un- 
enforceable. 

In order to have a valid charging 
lien the attorney’s services must 
contribute to a positive judgment or 
settlement for the client.° If the at- 
torney is withdrawing upon his or 
her own volition prior to the con- 
clusion of the case, in order to pre- 
serve your right to compensation 
and te a charging lien, the court 
must make a finding that with- 
drawal is essentially involuntary 
because the attorney has been dis- 
charged or the client’s conduct is 
making the attorney’s continued 
representation impossible or will 
cause the attorney to violate an 
ethical rule.’® 

Practice Tip: The court is much 
more likely to remember your con- 
tribution favorably at the time of 
your withdrawal. If you are filing a 
motion to withdraw and you have 
not been paid, include your notice 
of charging lien in the motion to 
withdraw along with a request that 
the court adjudicate the validity and 
amount of your charging lien. Serve 
an attorneys’ fee affidavit on the cli- 
ent along with a copy of the motion 
and notice of hearing, and have the 
court adjudicate the validity and 
amount of your lien at the time of 
your withdrawal. 


The amount of the charging lien 
will depend on the nature of your re- 
tainer agreement. If your agreement 
provides for hourly billing at set 
rates, then in the absence of a de- 
termination that the fee is excessive, 
the attorney is entitled to compen- 
sation and a charging lien to secure 
compensation in accordance with his 
or her undisputed invoices." 

Special rules apply to charging 
liens based upon contingent fee con- 
tracts. In Searcy, Denney, et al. v. 
Poletz, 652 So. 2d 366 (Fla. 1995), 
the Florida Supreme Court held that 
the “lodestar” method of computing 
reasonable attorneys’ fees as 
adopted by the court in Rowe” 
should not be applied in this context. 
Searcy, 652 So. 2d at 368. The court 
instead held that 


Unlike an award of attorneys’ fees to a 
prevailing party, a quantum meruit 
award must take into account the ac- 
tual value of the services to the client. 
Thus while the time reasonably de- 
voted to the representation and a rea- 
sonable hourly rate are factors to be 
considered in determining a proper 
quantum meruit award, the court must 
consider all relevant factors surround- 
ing the professional relationship to 
ensure that the award is fair to both 
the attorney and the client. See Reid, 
Johnson, Downes, Andrachik & 
Webster v. Lanserry, 68 Ohio St. 3d 
570, 629 N.E.2d 481, 436-37 (1994) 
(totality of circumstances surrounding 
each situation should be considered in 
determining reasonable value of dis- 
charged contingent-fee attorney ser- 
vices in quantum meruit). Application 
of the factors set forth in Rule Regu- 


lating The Florida Bar 4-1.5(b) [foot- 
note omitted] may provide a good start- 
ing point. However, because the factors 
relevant to the determination of the 
reasonable value of services rendered 
will vary from case to case, the court 
is not limited to consideration of the 
Rowe factors. The court must consider 
any other factors surrounding the pro- 
fessional relationship that would assist 
the court in fashioning an award that 
is fair to both the attorney and client. 
For example, the fee agreement itself, 
the reason the attorney was dis- 
charged, actions taken by the attorney 
or client before or after discharge, and 
the benefit actually conferred on the 
client may be relevant to that deter- 
mination [footnote omitted]. The deter- 
mination as to which factors are rel- 
evant in a given case, the weight to be 
given each factor and the ultimate de- 
termination as to the amount to be 
awarded are matters within the sound 
discretion of the trial court. 


Id. at 369. 

Practice Tip: Include a provision 
in the order on motion to withdraw 
and adjudicating charging lien re- 
quiring the ex-client and opposing 
party/counsel to notify you in the 
event of a settlement and/or the trial 
date and to send you a copy of the 
final judgment. Include a specific 
provision stating that the court will 
reserve jurisdiction in the final judg- 
ment to enforce your charging lien. 
In the event the final judgment does 
not include the required reservation 
of jurisdiction, you can then file a 
motion under Fla. R. Civ. P. 1.540 
to correct the final judgment. 

A judgment lien is broader than a 
charging lien in that it can include 
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Lette rs continued from page 6 


which was not intended by the act. 
Just compensation and damages 
arising for a tort action are mutu- 
ally exclusive and it is inappropriate 
to allow a condemning authority to 
use the offer of judgment as a heavy 
hand to defeat the constitutional guar- 
anty of full compensation. 

D. JONES 


Winter Springs 


Author’s Response 

The author of the letter suggests 
that the article ignores Florida’s 
statutory scheme related to expert 
costs in eminent domain and that 
contingent fees means that an ex- 
pert will not be paid unless there 
is a recovery. 

The article does not ignore 
Florida’s statutes related to ex- 
pert costs; it discusses a contrac- 
tual scheme between some con- 
demnation attorneys and some 
experts that circumvents any pos- 
sible application of the defendant/ 
owner specific sanction of Florida’s 
offer of judgment statute. The 
Florida Bar Ethics Committee has 
described such contracts as unethi- 
cal and prejudicial to the admin- 
istration of justice. See Advisory 
Opinion 96-3, Florida Bar Profes- 
sional Ethics Opinion (February 
15, 1997). 

In Quanstrom v. Standard Guar- 
anty Insurance Company, 519 So. 
2d 1135 (Fla. 5th DCA 1988), re- 
versed on other grounds, 555 So. 
2d 828 (Fla. 1990), the court found 
that a court-awarded statutory 
attorneys’ fee contingent on a fa- 
vorable judgment is a contingent 
fee. Certainly, a court-awarded ex- 
pert fee contingent on a favorable 
judgment is also a contingent fee. 
The controlling characteristic of a 
contingent fee is the same for at- 
torneys and expert witnesses: “The 
controlling substantive character 
of a contingency fee agreement is 
the feature that the . . . [expert wit- 
ness] gets paid in one event and 
not in another. “Jd. at 1135. 

The expert witnesses in the 
cited cases admitted that their 
compensation under the contin- 


gent fee agreements with the attor- 
neys was in part contingent upon 
the jury verdict exceeding the 
amount of the offer of judgment. In 
Seminole County v. Radosevich, 
Case No. 99-CA-1558-13-E (18th 
Jud. Cir. 1999) the expert testified: 
Q. Is your compensation contingent 
at least in part on the amount of the 
jury’s verdict? 

A. Yes, I guess it is. 

Q. I guess it is or is it, sir? 

A. It is. 

As the expert testified before the 
jury, he was to be paid in one event 
but not in another. Who would have 
more knowledge of the contingent 
nature of the contract between the 
attorney and the expert other than 
the expert whose compensation 
was in part contingent on the 
amount of the jury verdict? 

As to attorneys, who are advo- 
cates, a contractual arrangement 
with a client for statutory fees at 
the conclusion of an eminent do- 
main case may be “admirable.” See 
Dept. of Transportation v. Winter 
Park Golf Club, 687 So. 2d 970 (Fla. 
5th DCA 1997) (Griffin, J. concur- 
ring in part; dissenting in part at p. 
971). However, in direct contrast, a 
contingent fee arrangement be- 
tween an expert and an attorney 
conditioned on the monetary result 
obtained by a jury verdict is con- 
demnable because the contingent 
fee arrangement is ethically prohib- 
ited for attorneys under the Rules 
Regulating The Florida Bar and for 
expert witnesses who are ethically 
obligated to be disinterested. 

The author of the letter is correct 
in that most expert contingent fee 
cases arise in the context of tort law 
and that is why tort cases are men- 
tioned in the article. However, it 
should also be noted that offers of 
judgment are not solely creatures 
of tort law as the author of the let- 
ter suggests. F.S. §73.032 specifi- 
cally provides for offers of judgment 
in eminent domain cases. Further, 
Rule 4-3.4(b) of the Rules Regulat- 
ing The Florida Bar prohibits a 
lawyer from hiring experts on a con- 
tingent fee basis. No distinction is 
made as between tort and eminent 
domain attorneys. 

Henry M. Brown 
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property outside the corpus of the 
litigation. It is perfected against 
real property by recording a certi- 
fied copy of the judgment in the 
public record in the county where 
the real property is located.'* The 
clerk’s office automatically records 
all money judgments in the public 
record. This is not sufficient to cre- 
ate a lien against the client’s real 
property. The statute requires a 
certified copy of the judgment to be 
recorded, and the judgment must 
contain the name and address of 
the lienholder. A judgment lien 
against real property is good for 
seven years and may be extended 
for an additional 10 years by re- 
cording a new certified copy of the 
judgment and an affidavit setting 
out the lienholder’s current ad- 
dress prior to the expiration of the 
first lien." 

Practice Tip: If a charging lien is 
denied because it was not timely 
filed or there is nothing to which it 
may attach, an attorney still has 
the option of filing a separate 
breach of contract suit for fees and 
costs. However, if the charging lien 
is timely filed and its amount ad- 
judicated in the underlying action, 
the court also has the jurisdiction 
to enter a judgment against the cli- 
ent for the amount of fees and costs 
due. Provided the client is given 
adequate notice of the attorney’s 
intent to adjudicate the fees and 
costs due, this procedure is pre- 
ferred by the Florida Supreme 
Court over the filing of a separate 
lawsuit."® 

Practice Tip: As with any other 
judgment, a judgment adjudicating 
the amount of attorneys’ fees and 
costs should meet the minimum re- 
quirements set out in F.S. §55.01 
and Fla. R. Civ. P. Form 1.990, and 
should include the magic language 
“for which let execution issue”; oth- 
erwise, the clerk will refuse to is- 
sue any post-judgment writs (ex- 
ecution, garnishment, etc.)'® 

Practice Tip: If you intend to per- 
fect a judgment lien against a 
client’s personal property, you 
should be aware that the statutory 
requirements in this area have 
changed significantly as of October 
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1, 2001.'’ You should also review the 
exemptions from levy set out in F.S. 
Ch. 222 and Article 10, §4 of the 
Florida Constitution. 

Under the new statutory sec- 
tions, the Department of State will 
be maintaining a central database 
of all judgment liens against per- 
sonal property.'* Judgment liens 
may be acquired on a judgment 
debtor’s interest in all personal 
property subject to execution in this 
state (see exemptions from levy set 
out in F.S. Ch. 222) other than fix- 
tures, money, negotiable instru- 
ments, and mortgages.’® 

A judgment lien is acquired by 
recording a judgment lien certificate 
in accordance with §55.203 with the 
Department of State after the judg- 
ment has become final.”° The con- 
tent requirements of the judgment 
lien certificate can be found in 
§55.203. A judgment lien so acquired 
will be effective as of the date of re- 
cording and will take priority as of 
its effective date, and will be good 
for an initial period of five years.” 
At any time within six months be- 
fore the scheduled lapse of the ini- 
tial judgment lien, the judgment 
creditor may acquire a second, new 
judgment lien by recording a new 
judgment lien certificate meeting 
the requirements of §55.204. The 
second judgment lien is a new judg- 
ment lien and not a continuation of 
the original judgment lien, and it 
will permanently lapse and become 
invalid five years after its effective 
date.” 

A valid judgment lien against per- 
sonal property gives the judgment 
creditor the right to take possession 
of any personal property subject to 
levy by writ of execution, garnish- 
ment, or other judicial process.” 
There have been no significant 
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cipal in the firm Reineke & Associates, 
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attorney and certified family mediator. 
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Reineke’s practice included commercial 
collections and foreclosures. 


changes in the procedures and 
statutory provisions relating to 
writs.** The local clerk’s office will 
issue the writ, ex parte, upon re- 
quest, and the sheriff's office in the 
county where the property is located 
will execute the writ. 

Practice Tip. If you have never lev- 
ied against personal property or have 
not levied in a while, call the local 
sheriffs office before having your 
writ issued to discuss procedure, writ 
content, and the deposits required for 
levy, storage, and sale. O 
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Real Property, Probate and Trust Law 


The Recovery of Attorneys’ Fees and Costs 
for the Unsuccessful Offer of a Will for Probate 


his article will examine 

Florida law concerning 

the recovery of attorneys’ 

fees and costs from an es- 
tate for unsuccessfully offering a 
will for probate. The article will also 
offer practical suggestions for ob- 
taining such an award. 


Statutory Background 

The sole basis for an award of 
attorneys’ fees and costs for unsuc- 
cessfully offering a will for probate 
is F.S. §733.106(2).! The statute 
requires the payment of the nomi- 
nated personal representative’s at- 
torneys’ fees and costs for offering 
in good faith a will in due form even 
though probate is denied or re- 
voked. If the personal representa- 
tive named in the will does not act 
within a reasonable time, any pro- 
ponent of a will may offer a will in 
due form for probate and claim at- 
torneys’ fees and costs pursuant to 
the statute. A personal representa- 
tive who is removed because the will 
under which he or she is appointed 
is determined to be invalid is also 
entitled to attorneys’ fees and costs 
pursuant to this subsection of the 
statute, provided he or she has 
acted in “good faith.” 


Recent Legislative 
Changes 

F.S. §733.106(2) underwent ma- 
teriai change in the revision of the 
Florida Probate Code effective 
January 1, 2002.* Under the prior 
version of the law, which first be- 
came effective July 31, 1975, an 
award of attorneys’ fees and costs 
to the good faith proponent for an 


by Douglas A. Wallace 


Counsel must give 
close attention to the 
substantive and 
procedural aspects 
of the statute in 
order to obtain an 
award of attorneys’ 
fees and costs from 
the estate. 


unsuccessful effort was limited to 
the last known will of the decedent.* 
The recent statutory amendments 
delete the limitation to the last 
known will and authorize an award 
of attorneys’ fees and costs to the 
good faith proponent of any will, 
provided that it is “in due form.” 
The Probate Law Committee of the 
Real Property, Probate and Trust 
Law Section of The Florida Bar had 
substantial responsibility for the re- 
cent revision of the Florida Probate 
Code. With respect to the prior ver- 
sion of F.S. §733.106(2), the com- 
mittee believed that the limitation 
on the recovery of attorneys’ fees 
and costs to proponents of the last 
known will tended to discourage 
persons from propounding for pro- 
bate wills which merited consider- 
ation by the courts. The committee’s 
approach, as reflected in the recent 
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amendment, is to give the trial 
court the authority to decide 
whether an unsuccessful effort to 
probate a will deserves an award of 
attorneys’ fees and costs from the 
estate based upon a determination 
of the proponent’s good faith in of- 
fering the document and other rel- 
evant factors.° 


Conditions to 
Recovery of Fees 

The right of the personal repre- 
sentative or proponent of a will to 
attorneys’ fees and costs for offer- 
ing a will for probate if probate is 
denied or revoked is subject to three 
conditions: 1) the will must be “in 
due form”; 2) the fee arrangement 
between the personal representa- 
tive (or other proponent) and the at- 
torney cannot be a contingent one; 
and 3) the personal representative 
(or other proponent) must act “in 
good faith” in offering the will for 
probate. The Florida case law on 
these three conditions will be re- 
viewed below. 


Will in Due Form 

In order for the proponent of a 
will to be entitled to fees under F.S. 
§733.106(2), the will offered must 
be “in due form.” The case law of- 
fers little guidance on the interpre- 
tation of this provision of the stat- 
ute. Presumably, a “will in due 
form” must be properly executed in 
accordance with the provisions of 
F.S. §732.502 or other applicable 
law. One case has held that a copy 
of a will, offered in a proceeding to 
establish a lost or destroyed will, 
was not a “will in due form” within 


the meaning of the statute.° There- 
fore, a “will in due form” must be an 
original document or, in the case of 
a nonresident decedent, an authen- 
ticated copy of a will filed in the do- 
miciliary administration proceed- 
ing, and properly executed. 


Absence of Agreement 
for Contingent Fee 

Several Florida cases decided 
prior to the 1975 enactment of F.S. 
§733.106(2) suggest that when the 
proponent of a will has a contingent 
fee arrangement with his or her at- 
torney, there is no right to an award 
of attorneys’ fees from the estate for 
an unsuccessful offer of the will for 
probate.’ If the client’s liability for 
attorneys’ fees and costs is contin- 
gent upon successfully offering or 
defending the will, then the contin- 
gency has not occurred when the of- 
fer or defense is unsuccessful. The 
client who has no liability for fees 
under a contingent fee agreement 
cannot seek the recovery of such fees 
from the estate. 

Research has not disclosed any 
cases decided after the enactment of 
F.S. §733.106(2) which have ruled 
directly on the issue of contingent 
fee agreements. Nevertheless, in the 
case of In re Estate of Hand, 475 So. 
2d 1337, 1340 n.4, (Fla 3d DCA 
1985), rev. denied, 484 So. 2d 7 (Fla. 
1986), the Third District Court of 
Appeal suggested in a footnote that 
attorneys employed under a contin- 
gency agreement were not entitled 
to fees from the estate under F-.S. 
§733.106(2) for the unsuccessful of- 
fer of the will at issue in that case. 


The Requirement 
of “Good Faith” 

F.S. §733.106(2) limits awards of 
fees to proponents of a will to per- 
sons “in good faith justified in offer- 
ing” the will for probate. What does 
“good faith” mean in this context? 
Or, to pose the question more pre- 
cisely, what evidence demonstrates 
the absence of “good faith” sufficient 
to support the denial of attorneys’ 
fees and costs to the proponent of a 
will incurred in the unsuccessful 
offer of the will? To answer this 
question, it will be helpful to review 


the Florida cases which have con- 
sidered an award of fees and costs 
to the unsuccessful proponent of a 
will. To facilitate the analysis, the 
cases will be grouped into two cat- 
egories. The first category, in which 
an award of attorneys’ fees was de- 
nied, all involve undue influence or 
other improper conduct by the pro- 
ponent of the will. The second cat- 
egory, in which an award of attor- 
neys’ fees was granted, generally 
concern questions of the testamen- 
tary capacity of the decedent or 
other issues unrelated to the con- 
duct of the proponent of the will. 


Proponent Unsuccessful: 
Fees Denied 

The earliest case on this issue is 
Watts v. Newport, 6 So. 2d 829 (Fla. 
1941), involving the estate of Letitia 
V. Graham. After the death of Mrs. 
Graham at the age of 94, a document 
purporting to be her will was pro- 
duced by a nonrelative, Beatrice 
Newport, under suspicious circum- 
stances. The will gave most of the 


estate to Mrs. Newport, who 
promptly petitioned for probate of 
the will. The trial court found that 
the will was a fraud and a forgery 
created by or at the instigation of 
Mrs. Newport. The will could not 
have been executed in the manner 
to which Mrs. Newport and the wit- 
nesses testified, the trial court 
found, because of the decedent’s 
physical and mental infirmities at 
the time of its alleged execution.* 
Although the finding of forgery was 
sufficient to invalidate the alleged 
will, the trial court went on to find 
that the decedent lacked testamen- 
tary capacity at the time of the al- 
leged execution of the will. Based 
upon these and similar findings of 
fact, the trial court denied probate 
of the last will. On appeal to the 
Supreme Court of Florida, the trial 
court’s decision was approved. 
Because of her participation in the 
forgery oi the will, Mrs. Newport’s 
bad faith in offering the will for pro- 
bate was clear. This fact doomed her 
attorney’s bid for fees under former 
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F.S. §732.14. Under this statute, the 
court could award attorneys’ fees 
and costs for an unsuccessful offer 
of a will in due form when it ap- 
peared that the named executor was 
“prima facie justified” in offering the 
will for probate.® 

The case of In re Estate of Hand is 
the first case on this issue to deny 
an award of fees decided after the 
1975 enactment of F.S. §733.106(2)."° 
Ahlman, the proponent of the will, a 
substantial beneficiary, and the per- 
sonal representative named therein, 
was found to have procured the will 
by undue influence." The trial court 
granted Ahlman’s motion for fees 
and costs upon a finding that the 
services rendered by Ahlman’s attor- 
neys benefited the estate. The 
decedent’s next of kin took an ap- 
peal, and the Third District Court 
of Appeal reversed. Ahlman was not 
entitled to fees and costs for his at- 
torneys under F.S. §733.106(2) be- 
cause he could not meet the “good 
faith” requirement. The court ex- 
plained that “one who is guilty of 
procuring a will by undue influence 
cannot act in good faith in offering 
the will for probate.”'” Moreover, the 
attorneys for Ahlman were not en- 
titled to fees in their own right un- 
der F.S. §733.106(3) because their 
services rendered in the unsuccess- 
ful defense of the last known will did 
not benefit the estate.'* The appel- 
late court pointed out, however, that 
“the fact that attorneys are disen- 
titled to fees and costs under sub- 
section three does not mean that a 
proponent cannot recover fees and 
costs under subsection two in those 
instances where the will, although 
rejected, was offered in good faith.” 

Additional cases in which fee 
awards were denied to proponents 
who were found to be guilty of pro- 
curing the wills at issue through the 
exercise of undue influence include 
In re Estate of Rayhill, 489 So. 2d 
87 (Fla. 3d DCA 1986), rev. denied, 
496 So. 2d 143 (Fla. 1986); In re 
Estate of MacPhee, 216 So. 2d 489 
(Fla. 2d DCA 1986); and In re 
Gleason’s Estate, 74 So. 2d 360 (Fla. 
1954). The result is similar even if 
the attorney for the bad faith pro- 
ponent of the will has already been 


paid. In a recent case, a personal 
representative was removed after 
the will under which he was ap- 
pointed was found to be invalid on 
account of undue influence exerted 
by the personal representative. The 
attorneys for the removed personal 
representative were required, pur- 
suant to F.S. §733.6175, to refund 
to the estate fees already paid them 
to the extent that their services did 
not benefit the estate.’ 


Proponent Unsuccessful: 
Fees Awarded 

Conversely, in the case of In re 
Weinstein’s Estate, 339 So. 2d 700 
(Fla. 3d DCA 1976), the trial court 
awarded fees in favor of the attor- 
neys for a proponent and sole ben- 
eficiary of a will apparently found 
to be invalid on grounds of lack of 
testamentary capacity. The trial 
court found that the proponent was 
justified in offering the will for pro- 
bate. Affirming the fee award, the 
appellate court explained that sub- 
stantial evidence in the record sup- 
ported the trial court’s finding that 
the proponent was justified in offer- 
ing the contested will for probate. 
In the case of In re Estate of 
Gaspelin, 542 So. 2d 10213 (Fla. 2d 
DCA 1989), the Second District 
Court of Appeal held that beneficia- 
ries of an estate who unsuccessfully 
defended a will in litigation with the 
decedent’s widow were entitled to 
fees “to the extent that they acted 
in good faith as proponents of the 
will.”'® Referring to the policy con- 
siderations underlying F.S. 
§733.106(2), the appellate court 
noted that the unsuccessful benefi- 
ciaries should not have been ex- 
pected “to provide the sole defense 
of the will at the expense of their 
personal assets.”"’ 

Similarly, in Cushing v. Estate of 
Reynolds, 489 So. 2d 1204 (Fla. 3d 
DCA 1986), the Third District Court 
of Appeal reversed a trial court’s 
assessment of costs against the pro- 
ponents who acted in good faith in 
an unsuccessful offer of a will for 
probate. Pursuant to FS. 
§733.106(2), the court held, the un- 
successful proponents of the will 
who acted in good faith were “to re- 
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cover, rather than be liable for, 
costs.”'* 

Of particular interest to the legal 
profession are two cases in which an 
attorney draftsman of a last will 
later became the unsuccessful pro- 
ponent of the will in the contest. In 
the first case,’ the trial court found 
that the decedent lacked testamen- 
tary capacity to execute the will and 
refused to admit it to probate.”° Al- 
though the trial court invalidated 
the will on grounds of lack of testa- 
mentary capacity, it also awarded 
fees to the attorney draftsman of the 
will pursuant to former F.S. 
§732.14. (This former version of the 
statute was mentioned previously in 
connection with the discussion of the 
Graham estate litigation.) The trial 
court found that “while indicia of 
irregularities existed they were not 
sufficient to show such bad faith as 
would disqualify the appellant [the 
attorney draftsman] from applying 
for compensation.” 

In the second case,” the decedent 
bequeathed her entire estate to her 
attorney and named his law part- 
ner as executor. The law partner 
petitioned for probate of the will. 
The will was ultimately invalidated 
on grounds of undue influence. Nev- 
ertheless, the trial court awarded 
fees to the named executor and his 
attorneys for services rendered in the 
probate and will contest proceedings.”* 


Meaning of “Good Faith” 
The foregoing review of the cases 
permits an answer to the question 
previously posed: What evidence 
demonstrates the absence of “good 
faith” sufficient to support the de- 
nial of fees and costs to the propo- 
nent of a will incurred in the unsuc- 
cessful offer of the will for probate? 
In the reported Florida cases which 
have denied fees to the proponent 
of a will based upon the lack of “good 
faith” prior to the recent amend- 
ment to F.S. §733.106(2), two deter- 
minative factors have been present 
in every case. First, the proponent 
of the will was a major beneficiary, 
if not the sole beneficiary, under the 
challenged will. Second, the propo- 
nent of the challenged will was di- 
rectly and actively involved in pro- 
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curing the will found to be invalid, 
either by forgery as in the early 
cases involving the Graham estate, 
or by undue influence exerted by the 
proponent on the testator/testatrix 
as in the other cases reviewed. Thus, 
under the Florida cases, proof of the 
active and direct involvement of a 
substantial beneficiary in procuring 
the execution of the will found to be 
invalid is sufficient to show the ab- 
sence of “good faith” to support a 
denial of fees under FS. 
§733.106(2). 

Until January 1, 2002, the stat- 
ute limited an award of fees for un- 
successfully offering or defending a 
will to the last known will of the 
decedent. The elimination of this 
restriction makes the unsuccessful 
proponent of any will in due form 
eligible to apply for an award of at- 
torneys’ fees and costs. This is likely 
to result in a significant expansion 
of the case law construing the term 
“good faith” in the context of offer- 
ing a will for probate. The last will 
of a decedent generally revokes all 
prior wills. Courts are unlikely to be 
sympathetic to fee requests from 
unsuccessful proponents of a prior 
will unless the proponents have a 
very good reason for contesting the 
last will.** Accordingly, in order to 
establish “good faith” under the cur- 
rent version of the statute, the pro- 
ponent of a prior will should dem- 
onstrate not only the absence of 
improper conduct relative to procur- 
ing the will offered for probate, but 
also a substantial basis for offering 


a prior will instead of the last will. 


Practical Considerations 
The recovery of attorneys’ fees and 
costs under F.S. §733.106(2) for pro- 
pounding a will for which probate 
is denied or revoked has to date gen- 
erally been determined by the inter- 
est and activity of the proponent 
relative to the will. Because the pro- 
ponent of the will is most often the 
personal representative named in 
the document, preparation for the 
recovery of attorneys’ fees and costs 
begins with the drafting of the will 
itself. The selection of an indepen- 
dent third party as personal repre- 
sentative should be considered. Ide- 
ally, the personal representative 
nominated in the will should have no 
interest under the will and no involve- 
ment in its preparation or execution. 
In the event of a will contest, the 
attorney who is asked to represent 
the proponent of a will should bear 
in mind that a contingent fee agree- 
ment with the client will make it 
impossible to recover fees and costs 
from the estate in the event the con- 
tingency does not materialize. The 
attorney employed to represent the 
proponent of a will should not pro- 
ceed without a detailed, written fee 
agreement. Bar rules require a writ- 
ten fee agreement for any contingent 
fee arrangement.” An attorney em- 
ployed on an hourly rate or other 
noncontingent fee arrangement 
should have a written fee agreement 
in order to be able to rebut any as- 
sertion that the fee arrangement 


was actually contingent. 

Counsel should recognize that a 
proponent of a will who is a substan- 
tial beneficiary under the document 
and who also had some degree of 
involvement in its preparation or 
execution may very well be denied 
an award of attorneys’ fees and costs 
from the estate for an unsuccessful 
effort to probate the will. Therefore, 
counsel who contemplate represent- 
ing such persons may not wish to 
undertake the representation with- 
out a substantial retainer or other 
assurances that the client will pay 
the fees and costs independently of 
any recovery from the estate. 

It may also be prudent for coun- 
sel to document the file at the out- 
set of the case by outlining the spe- 
cific facts and legal theories 
supporting the validity of the will 
to be offered and the proponent’s 
decision to propound it for probate. 
Although the self-serving nature of 
such a document is apparent, a de- 
tailed memorandum for the file pre- 
pared at the time the decision to offer 
the will is made would very likely be 
useful as part of the support for the 
proponent’s claim of good faith in the 
event of an adverse result at trial. 

Counsel must be careful to file the 
petition for attorneys’ fees and costs 
pursuant to F.S. §733.106(2) in the 
name of the client and not in the 
name of the attorney or law firm. 
Unlike the third subsection of the 
statute, the right to the recovery of 
attorneys’ fees and costs under the 
second subsection belongs to the cli- 
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ent, not the attorney. In Cushing, 
the trial court denied an award of 
fees to the former attorneys for the 
named personal representative (who 
was one of the unsuccessful propo- 
nents) because they had applied for 
fees on their own behalf. Affirming, 
the appellate court specifically noted 
that if the petition for fees owed or 
paid by the named personal repre- 
sentative to the former attorneys 
had been filed on the personal 
representative’s behalf instead of on 
behalf of her attorneys, the result 
would have been different.*° The 
attorney who applies for fees in his 
or her own name under F:S. 
§733.106(2) dooms the client’s op- 
portunity to recover attorneys’ fees 
and costs, and thus the attorney’s 
opportunity as well. Of course, as 
with any application for attorneys’ 
fees, the presentation of detailed, 
contemporaneous time records is 
essential to obtaining an adequate 
award.” 


Conclusion 

The recovery of attorneys’ fees and 
costs for the unsuccessful offer or 
defense of a will of the decedent pur- 
suant to F.S. §733.106(2) represents 
one of very few instances in Florida 
law in which a court-ordered award 
of attorneys’ fees and costs may be 
made to the losing party. Counsel 
must give close attention to the sub- 
stantive and procedural aspects of 
the statute in order to be able to 
obtain an award of attorneys’ fees 
and costs from the estate as some 
measure of consolation for defeat at 
the trial of the will contest. U 


' The current version of the statute 
provides: “A person nominated as per- 
sonal representative, or any proponent 
of a will if the person so nominated does 
not act within a reasonable time, if in 
good faith justified in offering the will 
in due form for probate, shall receive 
costs and attorneys’ fees from the estate 
even though probate is denied or re- 
voked.” By way of contrast, there are 
multiple Florida statutes which autho- 
rize the recovery of attorneys’ fees and 
costs for the successful offer of a will for 
probate or the defense of a will against 
a petition for revocation of probate. An 
attorney rendering such services may 
apply to the court for compensation in 
his own right pursuant to Fia. Star. 


§733.106(3). See In re Estate of Paris, 
699 So. 2d 301 (Fla. 2d D.C.A. 1997); and 
In re Estate of Lewis, 442 So. 2d 290 (Fla 
4th D.C.A. 1983). Involvement in a will 
contest is an extraordinary service for 
which the attorney for the personal rep- 
resentative may be compensated pursu- 
ant to Fia. Stat. §733.6171(4)(a). The 
successful proponent of a will “in due 
form” may also recover attorneys’ fees 
and costs from the estate pursuant to 
the statute under review, FLa. Star. 
§733.106(2). 

2 Kelley, Compensation Disputes §11.6, 
LITIGATION UNDER FLORIDA PROBATE CODE 
(Fla. Bar CLE, 3d ed.). 

3 2001 Fla. Laws ch. 226, §82. 

4 Prior to its recent amendment, FLa. 
Strat. §733.106(2), which first became 
effective in 1975, provided: “A person 
nominated as personal representative of 
the last known will, or any proponent of 
the will if the person so nominated does 
not act within a reasonable time, if in 
good faith justified in offering the will 
in due form for probate, shall receive his 
or her costs and attorney fees out of the 
estate even though he or she is unsuc- 
cessful.” 

5 Telephone interview with Richard E. 
Warner, chair of the Probate Law Com- 
mittee of the Real Property, Probate and 
Trust Law Section of The Florida Bar 
(Oct. 25, 2001). 

5 See Estate of Sangenito, 631 So. 2d 
1125 (Fla 4th D.C.A. 1994). See also In 
re Estate of Troester, 576 So. 2d 797 (Fla. 
2d D.C.A. 1991). 

7 See In re Gleason’s Estate, 74 So. 2d 
360 (Fla. 1954); In re Graham’s Estate, 
23 So. 2d 485 (1945); and In re Estate of 
MacPhee, 216 So. 2d 489 (Fla. 2d D.C.A. 
1968). But see Watts v. Newport, 9 So. 
2d 417 (Fla. 1942). A case directly to the 
contrary is In re Estate of Whitehead, 287 
So. 2d 9 (Fla. 1973), where the Supreme 
Court of Florida approved an award of 
fees to the unsuccessful proponent of an 
earlier will despite the contingent nature 
of the fee arrangement. 

5 Watts, 6 So. 2d 829 at 832. 

® In Re Graham’s Estate, 23 So. 2d 485 
at 488. 

10 Hand, 475 So. 2d 1337. Additional 
background concerning the facts of the 
case appears in another reported deci- 
sion. See Webster & Moorefield, P.A. v. 
City National Bank of Miami, 453 So. 
2d 441 (Fla. 3d D.C.A. 1984). 

Affirmed, Ahlman v. Wolf, 483 So. 2d 
889 (Fla. 3d D.C.A. 1986). 

2 Hand, 475 So. 2d at 1339. 

'8 Td. at 1339-40. The court’s analysis 
in Hand explains the interplay between 
the second and third subsections of FLa. 
Stat. §733.106. See generally Kelley, 
supra note 2. 

‘4 Hand, 475 So. 2d at 1340. 

15 Onofrio v. Johnston & Sasser, PA., 
782 So. 2d 1019 (Fla. 5th D.C.A. 2001). 

16 Gaspelin, 542 So. 2d at 1026. 

ed. 
1° Reported as Williams v. Kane, 88 So. 
2d 599 (Fla. 1956); and Williams v. Kane, 
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88 So. 2d 603 (Fla. 1956). 

20 Affirmed, 88 So. 2d 599. 

21 Affirmed, 88 So. 2d 603. A recent un- 
reported circuit court decision reaches 
a different result on somewhat similar 
facts. Order entered October 21, 1998, 
In re Estate of Guest, Manatee Circuit 
Court Case No. 1996-CP-000826. The 
attorney draftsman of the will in this 
case was named as personal represen- 
tative in the last known will of the dece- 
dent. He later became the proponent of 
the will in a contest. The trial court in- 
validated the will on grounds of lack of 
testamentary capacity and undue influ- 
ence and admitted an earlier will to pro- 
bate. The draftsman of the last will pe- 
titioned for attorneys’ fees and costs 
pursuant to Fa. Stat. §733.106(2) for 
the defense of the last known will. The 
attorney was not a beneficiary under the 
last known will, and the trial court spe- 
cifically found that he had not been part 
of any conspiracy to commit undue in- 
fluence on the testatrix. Nevertheless, 
the trial court denied the attorney’s re- 
quest for fees and costs on the theory 
that the attorney should have known 
that the testatrix lacked testamentary 
capacity. The trial court concluded that 
the attorney draftsman did not act in 
good faith either because he should not 
have drawn the will in the first place, 
or, having prepared the will and super- 
vised its execution, ought not to have 
propounded it for probate. On appeal, 
the trial court’s order denying the fee re- 
quest was upheld in per curiam affir- 
mance without opinion. In re Estate of 
Guest, 754 So. 2d 36 (Fla. 2d D.C.A. 
2000). 

22 In re Estate of Reid, 138 So. 2d 342 
(Fla. 3d D.C.A. 1962); and In re Estate 
of Reid, 182 So. 2d 54 (Fla. 3d D.C.A. 
1966). 

23 Affirmed, 182 So. 2d 54. 

*4 In aslightly different context, Florida 
courts have compared “the exposure of 
an estate to the offer of spurious wills 
and the attendant claims of personal 
representatives and beneficiaries named 
therein” to “exposure to contagious dis- 
ease.” In re Estate of Hand, 475 So. 2d 
at 1339-40, citing In re Graham’s Estate, 
23 So. 2d at 489-90. 

*° Rule 4-1.5 (f)(1), Rules Regulating 
The Florida Bar. 

26 Cushing, 489 So. 2d at 1206 n.4. See 
generally Kelley, supra note 2. 

27 See generally ATTORNEY’S 
FEEs IN FLoripa, Chapter 5 (2d ed.). 


Douglas A. Wallace is a sole prac- 
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received his J.D. from Yale Law School 
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Sklar, editors. 
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Tax Law 


The Economic Growth and Tax Relief 
Reconciliation Act of 2001: Estate, Gift, and 
Generation-skipping Transfer Tax Law Changes 


ursuant to the Economic 

Growth and Tax Relief 

Reconciliation Act of 2001 

(the “act”), significant 
changes have been made to the es- 
tate, gift, and generation-skipping 
transfer (GST) tax provisions of the 
Internal Revenue Code of 1986, as 
amended (the “code”). Some of the 
most important provisions of the act 
from an estate planning perspective 
result in the gradual phase-out and 
eventual “temporary” repeal of the 
federal estate and generation-skip- 
ping transfer taxes. However, pursu- 
ant to the sunset provisions of the act, 
all changes made by the act become 
void on January 1, 2011, and the 
transfer tax laws that were in effect 
prior to the act was signed will be 
reinstated. Accordingly, the changes 
made by the act are only temporary. 
Complicating matters even further is 
the probability that Congress will 
make additional changes to the 
transfer tax provisions of the code 
over the next nine years. 

As a result of the changes made 
and uncertainty caused by the act, 
estate planning will become compli- 
cated for many individuals. Estate 
planning must encompass three dif- 
ferent phases: 1) the increase in 
estate and GST tax exemptions and 
concomitant decrease in transfer 
tax rates; 2) the repeal of the estate 
and GST taxes; and 3) the reinstate- 
ment of the transfer tax laws as 
they existed prior to the act. This 
article reviews the pertinent provi- 
sions of the act from an estate plan- 
ning prospective! and provides sug- 
gestions for practitioners to 
consider when reviewing and imple- 


by David Pratt and Elaine M. Bucher 


Practitioners should 
review their clients’ 
estate plans and 
consider modifying 
existing documents 
to provide additional 
flexibility in this 
uncertain time. 


menting their clients’ estate plans. 


Increase in Exemption 
Amounts for Estate, Gift 
and GST Taxes; Reduction 
of Estate, Gift and GST Tax 
Rates; Repeal of Estate and 
GST Taxes 

Under the law prior to the enact- 
ment of the act, the applicable ex- 
clusion amount for estate tax pur- 
poses is $675,000.2 The act 
increased the $675,000 applicable 
exclusion amount to $3.5 million 
over the next eight years.’ In 2002 
and 2003, the applicable exclusion 
amount will be $1 million; in 2004 
and 2005, it will be $1.5 million; in 
2006, it will be $2 million; and in 
2009, it will be $3.5 million.‘ In 
2010, the exclusion will no longer 
apply because the act repeals the 
estate tax on January 1, 2010.° 


However, there is a sunset provision 
in the act which reinstates the es- 
tate tax on January 1, 2011.° If the 
estate tax were reinstated at that 
time, the estate tax laws, as they 
existed before the act, would apply 
(which means that the applicable 
exclusion amount would be rein- 
stated at $1 million’). 

The GST tax exemption in 2001 
was $1,060,000;° such exemption 
will be indexed for inflation in 2002 
and 2003, and then increased until 
2009 in accordance with the sched- 
ule discussed in the preceding para- 
graph relating to the increase in the 
applicable exclusion amount.’ In 
2010, the GST tax exemption will 
no longer apply because the act re- 
peals the GST tax on January 1, 
2010, subject to the sunset provi- 
sion discussed above.'’ In addition, 
in 2002 through 2009, the GST tax 
rate for a given year will parallel 
the maximum estate tax rates dis- 
cussed in the following paragraph." 

As the applicable exclusion 
amount for estate tax purposes and 
the GST tax exemption for GST tax 
purposes increase, the estate and 
GST tax rates are reduced under the 
act. Under the old law, the lowest 
estate tax rate was 18 percent; such 
rate was imposed upon the first 
$10,000 of cumulative taxable 
transfers.’ The highest estate tax 
rate was 55 percent; such rate was 
imposed upon cumulative taxable 
transfers in excess of $3 million.’ 
Furthermore, cumulative transfers 
between $10 million and 
$17,184,000 were subject to an ad- 
ditional five percent surtax;™ es- 
tates in excess of $17,184,000 were 
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subject to a flat 55 percent tax rate 
on all amounts above the applicable 
exclusion amount for the given 
year. In addition, the GST tax was 
imposed at the maximum federal 
estate tax rate.'® Pursuant to the act, 
in 2002, the five percent surtax and 
the rates in excess of 50 percent are 
repealed."’ In addition, the maxi- 
mum estate tax rates will be reduced 
over the next eight years; such maxi- 
mum rates are as follows: 49 percent 
in 2003, 48 percent in 2004, 47 per- 
cent in 2005, 46 percent in 2006, and 
45 percent in 2007, 2008, and 2009."* 
Again, pursuant to the sunset provi- 
sion discussed above, in 2011, the 
highest estate and GST tax rates 
would be reinstated at 55 percent, 
and the five percent surtax would 
return. 

The act does not repeal the federal 
gift tax. Specifically, under the law 
prior to the enactment of the act, the 
current gift tax exemption is equiva- 
lent to the current applicable exclu- 
sion amount for estate tax purposes 
($675,000).'° For transfers subject to 
the federal gift tax occurring in 2002 
and thereafter, the gift tax exemp- 
tion will be $1 million.” Moreover, 
the maximum gift tax rates will de- 
crease beginning in 2003; such rates 
are identical to the estate tax rate 
reductions discussed above.” In 
2010, when the estate tax is re- 
pealed, the gift tax rate will be equal 
to the highest income tax rate, which 
is scheduled to be 35 percent.” 


Replacement of State 
Death Tax Credit with 
Federal Estate Tax Deduction 
Prior to the act, a credit was al- 
lowed against the federal estate 
tax for any estate, inheritance, 
legacy or succession taxes (herein- 
after referred to as “death taxes”) 
actually paid to any state or the 
District of Columbia with respect 
to any property included in a 
decedent’s gross estate.** The 
maximum allowable credit for 
state death taxes was determined 
under a graduated rate table; the 
top rate was 16 percent.** Pursu- 
ant to the act, the state death tax 
credit is reduced by the following 
percentages: 25 percent in 2002, 50 
percent in 2003, and 75 percent in 
2004.”° In 2005, the state death tax 
credit is repealed and a new deduc- 
tion for death taxes actually paid 
is effectuated.*° The state death 
taxes must have been paid and 
claimed before the later of: 1) four 
years after the filing of the federal 
estate tax return (Form 706); and 
2)(a) 60 days after a decision of the 
U.S. Tax Court determining the es- 
tate tax liability becomes final; (b) 
the expiration of the period of ex- 
tension to pay estate taxes over 
time under §6166 of the code; or 
(c) the expiration of the period of 
limitations in which to file a claim 
for refund or 60 days after a deci- 
sion of a court in which such re- 
fund suit has become final.”’ 


So far the only person to make it here every day 
this year is the guy who services the copy machine. 
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Transition to Modified 
Carry-Over Basis for 
Property Received at Death 

Under the old law, property pass- 
ing from a decedent’s estate gener- 
ally takes a “stepped-up” basis, 
which means that the basis of prop- 
erty passing from a decedent’s estate 
to a transferee is generally the fair 
market value of the property on the 
date of the decedent’s death (or, the 
fair market value on the alternate 
valuation date, if elected, which is 
the earlier of six months after the 
decedent’s death or the date the prop- 
erty is sold or distributed).?* When a 
donor makes a lifetime gift to a do- 
nee, such donee takes a “carryover” 
basis, which means that the basis in 
the hands of the donee is the same 
as it was in the hands of the donor.” 
If gift tax is paid by the donor with 
respect to the gift, the basis of prop- 
erty increases in the hands of the 
donee by the amount of the gift tax 
paid.*” However, the basis of prop- 
erty subject to a lifetime gift may not 
exceed the property’s fair market 
value on the date of the gift.*! 

Under the act, in 2010, when the 
estate tax is repealed, property pass- 
ing from a decedent’s estate will no 
longer take a stepped-up basis.” 
Instead, the carryover basis rules 
will apply to property acquired from 
the decedent. Such property will re- 
ceive a basis equal to the lesser of 
the adjusted basis of the decedent 
(carryover basis) or the fair market 
value of the property on the date of 
the decedent’s death.** 

It is possible for property to obtain 
a stepped-up basis (in 2010) under 
the act in certain circumstances. A 
decedent’s estate is permitted to step 
up the basis of assets transferred by 
up to a total of $1,300,000 of appre- 
ciated property and a decedent’s es- 
tate is permitted to step up the ba- 
sis of appreciated property 
transferred to a surviving spouse by 
an additional $3,000,000.** The 
transfer to a surviving spouse can be 
made as an outright transfer or into 
a qualified terminable interest prop- 
erty trust.*° The estate of nonresi- 
dents who are not U.S. citizens are 
entitled to step up the basis of ap- 
preciated property by up to 
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$60,000.°° Such “stepped-up” 
amounts are adjusted annually for 
inflation after 2010.*’ Further, a 
basis increase will be allocable on 
an asset-by-asset basis.** The execu- 
tor of the decedent’s estate may de- 
termine which assets and to what 
extent each asset receives a basis 
increase, but the basis of an asset 
cannot be adjusted above its fair 
market value.** The effective date of 
this modified carryover basis regime 
is January 1, 2010, the year in which 
the estate and generation-skipping 
transfer taxes are repealed.*” 


Simplification of 
GST Tax Provisions 

The act simplifies many of the 
complicated GST tax provisions of 
the code; many professionals opined 
that the GST tax provisions, as they 
previously existed, were the cause 
of malpractice suits.*! Specifically, 
the act addresses the following six 
areas regarding the GST tax: 
deemed allocation of the GST tax 
exemption to lifetime transfers that 
are not direct skips; retroactive al- 
location of the GST tax exemption; 
severance of trusts holding property 
having an inclusion ratio greater 
than zero; modification of certain 
valuation rules; relief provisions; 
and substantial compliance. 
¢ Deemed Allocation of the GST Tax 
Exemption to Lifetime Transfers that 
are not Direct Skips 

Prior to the act, GST tax was im- 
posed on transfers, either directly or 
through a trust, to a “skip person” 
(i.e., a beneficiary in a generation 
more than one generation below 
that of the transferor).*” Transfers 
subject to the GST tax include di- 
rect skips, taxable terminations, 
and taxable distributions.* If an 
individual makes a direct skip dur- 
ing his or her lifetime, his or her 
GST tax exemption is automatically 
allocated to such direct skip to the 
extent necessary to make the inclu- 
sion ratio equal to zero.** An indi- 
vidual could elect out of the auto- 
matic allocation rules.** 

In comparison, for lifetime trans- 
fers made to a trust that are not di- 
rect skips, the transferor could allo- 
cate his or her GST tax exemption 


on a timely filed gift tax return.*° The 
value of the property at the time of 
the transfer would be the amount of 
GST tax exemption allocated.*’ If the 
individual failed to allocate his or her 
GST tax exemption to the transfer 
on a timely filed gift tax return, the 
portion of the trust that would be 
exempt from the GST tax would be 
the value of the property at the time 
the gift tax return was ultimately 
filed.** Pursuant to the act, some re- 
lief is provided to taxpayers regard- 
ing the allocation of his or her GST 
tax exemption. Specifically, an 
individual’s GST tax exemption will 
be automatically allocated to trans- 
fers made during life that are “indi- 
rect skips” to the extent necessary 
to produce the lowest possible inclu- 
sion ratio for such property.’ An in- 
direct skip is a transfer of property 
(that is not a direct skip) subject to 
the gift tax that is made to a “GST 
Trust.” A GST Trust is any trust 
that could have a GST with respect 
to a transferor, with six exceptions.”! 

An individual may elect not to 


have the automatic allocation rules 
apply to an indirect skip, and such 
election will be deemed timely if 
filed on a timely filed gift tax return 
for the calendar year in which the 
transfer was made or deemed to 
have been made or on such date pre- 
scribed by the Secretary of the Trea- 
sury.” Furthermore, an individual 
can elect not to have the automatic 
allocation rules apply to any or all 
transfers made by such individual 
to a particular trust and can elect 
to treat any trust as a GST Trust 
with respect to any or all transfers 
made by the individual to such 
trust.* Such election must be made 
on a timely-filed gift tax return for 
the calendar year for which the elec- 
tion is to become effective.’ These 
new automatic allocation rules ap- 
ply to transfers of property made 
after December 31, 2000. 
¢ Retroactive Allocation of the GST 
Tax Exemption 

Regarding the allocation of GST 
tax exemption, if an individual cre- 
ates a trust whereby the benefit of 
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such trust inures to nonskip persons 
only, it is likely that the individual 
will not allocate his or her GST tax 
exemption to the trust. However, if 
such nonskip person dies prema- 
turely so that such person’s descen- 
dants benefit from the trust, GST 
tax would be due upon the death of 
the nonskip person if the transferor 
did not previously allocate his or her 
GST tax exemption. 

Under the act, if there is an “un- 
natural order of deaths,” GST tax 
exemption may be allocated retro- 
actively, if certain conditions are 
satisfied.** In making such retroac- 
tive allocation, the applicable frac- 
tion and inclusion ratio is based on 
the value of the property on the date 
that such property was transferred 
to the trust.®’ This means, for ex- 
ample, that if a child of the transf- 
eror who is a beneficiary of a trust 
created by the transferor dies pre- 
maturely, the transferor may allo- 
cate his or her GST tax exemption 
to a previous transfer to the trust 
on a chronological basis. The retro- 
active allocation rule applies to 
deaths of nonskip persons after De- 
cember 31, 2000.* 

An allocation of GST tax exemp- 
tion may be made at any time up to 
the filing of the transferor’s estate 
tax return (Form 706).** As dis- 
cussed above, if the allocation of 
GST tax exemption occurs on a 
timely filed gift tax return, the value 
on the date of the transfer is used to 
determine the GST tax exemption 
allocated.® However, if the alloca- 
tion of GST tax is not made on a 
timely filed gift tax return, the value 
of the trust on the date of the allo- 
cation is used.” 
© Severance of Trusts Holding Prop- 
erty Having an Inclusion Ratio 
Greater than Zero 

Prior to the act, a trust could only 
be severed into two or more trusts 
(presumably one with an inclusion 
ratio of zero and one or more with 
an inclusion ratio of one) only if the 
trust was severed according to a di- 
rection in the governing instrument, 
or if the trust was severed pursuant 
to the trustee’s discretionary pow- 
ers, but only if certain other condi- 
tions were satisfied.® A trustee 


could not establish inclusion ratios 
of zero and one by severing a trust 
that was subject to the GST tax af- 
ter the trust had been created.® 

Pursuant to the act, a trust can 
be severed in a “qualified sever- 
ance.”** Such a severance is defined 
as the division of a single trust and 
the creation of two or more trusts if 
the single trust is divided on a frac- 
tional basis, and if the terms of the 
new trusts, in the aggregate, provide 
for the same succession of interests 
of beneficiaries as are provided in 
the original trust.® In addition, if a 
trust has an inclusion ratio of 
greater than zero and less than one, 
a severance is a qualified severance 
only if the single trust is divided into 
two trusts, one of which received a 
fractional share of the total value of 
all trust assets equal to the appli- 
cable fraction of the single trust 
immediately before the severance.” 
In such case, the trust receiving 
such fractional share shall have an 
inclusion ratio of zero and the other 
trust shall have an inclusion ratio 
of one.” A trustee may elect to sever 
a trust in a qualified severance at 
any time.® A qualified severance 
may occur after December 31, 
2000.°° 
© Modification of Certain Valuation 
Rules 

Prior to the act, the inclusion ra- 
tio of a trust was determined using 
gift tax values for allocations of GST 
tax exemption made on timely filed 
gift tax returns and estate tax val- 
ues for allocations of GST tax ex- 
emption made to transfers at 
death.” The Treasury Regulations 
provided that, with respect to tax- 
able terminations and taxable dis- 
tributions, the inclusion ratio be- 
came final on the later of the period 
of assessment with respect to the 
first transfer using the inclusion 
ratio or the period for assessing the 
estate tax with respect to the 
transferor’s estate.” 

The act provides that when GST 
tax exemption is allocated on a 
timely-filed gift tax return or auto- 
matically allocated, the value of the 
property for purposes of determin- 
ing the inclusion ratio shall be its 
finally determined gift or estate tax 
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value, as the case may be.” In the 
case of an allocation of GST tax ex- 
emption that is deemed to be made 
at the conclusion of an estate tax 
inclusion period (ETIP), the value 
for purposes of determining the in- 
clusion ratio shall be its value at 
that time.” The modified valuation 
rules shall apply to transfers sub- 
ject to gift or estate tax made after 
December 31, 2000."* 
© Relief Provisions 

Pursuant to the act, with regard 
to requests for extensions pending 
on, or filed after, December 31, 2000, 
the Secretary of the Treasury is au- 
thorized, and encouraged, to grant 
extensions of time to allocate GST 
tax exemption and to grant excep- 
tions to the time requirement, re- 
gardless of whether the period of 
limitations has expired. If relief is 
granted, then the gift tax or estate 
tax value of the transfer of property 
to the trust would be used for deter- 
mining the amount of GST tax ex- 
emption that is allocated.”° The act 
provides that in determining 
whether to grant an extension, the 
Treasury Secretary shall consider 
“all relevant circumstances, includ- 
ing evidence of intent contained in 
the trust instrument... .”” 
¢ Substantial Compliance 

The act provides that, with regard 
to transfers subject to estate or gift 
tax made after December 31, 2000, 
substantial compliance with the 
statutory and regulatory require- 
ments for allocating GST tax exemp- 
tion will suffice to establish that 
GST tax exemption was allocated to 
a particular transfer or a particular 
trust. If a taxpayer demonstrates 
substantial compliance, then so 
much of the transferor’s unused 
GST tax exemption will be allocated 
to the extent it produces the lowest 
possible inclusion ratio.” Similar to 
the Relief provisions, the act pro- 
vides that in determining whether 
there has been substantial compli- 
ance, the Treasury Secretary shall 
consider “all relevant circumstances, 
including evidence of intent contained 
in the trust instrument... .”* 


Planning Points 
In light of the “sunset” provision 
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and the probability that Congress 
will make additional changes to the 
estate, gift and GST tax laws over 
the next eight years, practitioners 
should consider adding flexibility to 
their documents. In addition, prac- 
titioners should meet with their cli- 
ents every one to two years to review 
their clients’ estate plans, as the 
plan could be altered by the increase 
in the estate and GST tax exemp- 
tions. The following are suggestions 
for practitioners to consider when 
reviewing and implementing their 
clients’ estate plans; it is by no 
means an exhaustive list. 

1) Caps on Credit Shelter and GST 
Trusts. For a married couple with a 
combined net worth that exceeds the 
applicable exclusion amount, a typi- 
cal plan would leave the applicable 
exclusion amount of the first spouse 
to die to a trust for the benefit of the 
surviving spouse and/or the de- 
ceased spouse’s other family mem- 
bers. Such a trust is typically known 
as a credit shelter, bypass or exemp- 
tion equivalent trust, and is not in- 
cluded in the surviving spouse’s 
gross estate upon the surviving 
spouse’s demise. In addition, very 
often a client may leave an amount 
equal to his or her GST tax exemp- 
tion to his or her grandchildren, ei- 
ther outright or in trust.” 

As the applicable exclusion 
amount increases, practitioners 
should consider advising clients to 
cap the amount that could be dis- 
tributed to a credit shelter trust, es- 
pecially in situations when the 
beneficiaries of the applicable exclu- 
sion amount are different from the 
beneficiaries of the balance of the 
estate. Very often the beneficiaries 
will be different in a second mar- 
riage situation. Similarly, as the 
GST tax exemption amount in- 
creases, practitioners may want to 
advise clients to cap the amount 
that could be distributed to or in 
trust for grandchildren. 

In anticipation of the potential 
repeal of the estate and GST taxes 
in 2010, in situations when the ben- 
eficiaries of the applicable exclusion 
amount and/or GST tax exemption 
amount are different from the ben- 
eficiaries of the balance of the es- 


tate, practitioners should consider 
advising clients to put in a mini- 
mum amount that should be distrib- 
uted to the beneficiaries of the ap- 
plicable exclusion amount and/or 
GST tax exemption amount. This 
way, the clients can be sure that the 
beneficiaries of the applicable exclu- 
sion amount and/or GST tax exemp- 
tion amount will receive assets even 
if the estate and GST taxes are repealed. 

2) “Bubble” Clients. For married 
couples with combined assets that 
are less than twice the applicable 
exclusion amount (as increased in 
2002, 2004, 2006, and 2009), prac- 
titioners should consider advising 
clients to leave assets outright to a 
surviving spouse with disclaimer 
provisions into a credit shelter trust 
for the surviving spouse’s benefit. 
Such a plan may be preferential to 
the use of a credit shelter trust when 
the credit shelter trust may no 
longer be necessary because of the 
increased applicable exclusion 
amount. Of course, practitioners 
must continue to be cognizant of the 
possibility that the applicable exclu- 
sion amount may revert to 
$1,000,000 in 2011. 

3) Income Provisions in Credit 
Shelter and GST Trusts. Very often, 
the payment of income to the ben- 
eficiary of a credit shelter and/or a 
GST trust is discretionary, rather 
than mandatory, so that income 
does not accumulate in the 
beneficiary’s estate. Such accumu- 
lated income would be subject to 
estate tax upon the beneficiary’s 
demise, unless it was spent or gifted 
by the beneficiary during the 
beneficiary’s life. In light of the pos- 
sibility that the beneficiary may not 
have a taxable estate because of the 
increase in the applicable exclusion 
amount, practitioners should con- 
sider advising clients that manda- 
tory income in the credit shelter 
trust and GST trusts may be more 
appropriate than discretionary in- 
come provisions. Of course, such 
mandatory income would be exposed 
to the beneficiary’s creditors, if any, 
whereas the discretionary income 
may not necessarily be exposed to 
creditors, depending on the provi- 
sions of the trust. 


4) Independent Trustees. Practi- 
tioners should consider including a 
provision in trusts which would al- 
low an independent trustee to 
modify or terminate a trust if it no 
longer meets its purpose. For ex- 
ample, if an irrevocable gifting trust 
was established to reduce a client’s 
estate tax exposure and the estate 
tax is repealed, it may no longer be 
necessary to maintain such a trust. 
A trustee or beneficiary could be 
given the authority to appoint an in- 
dependent trustee who is not a “re- 
lated or subordinated party” as 
those terms are defined in §672(c) 
of the code. 

5) Intangibles Tax Trusts. As a re- 
sult of the reduction in the state 
death tax credit and the resultant 
loss of revenue to the State of 
Florida, it is possible that the State 
of Florida may increase the rate of 
the intangible personal property 
tax. Practitioners should continue to 
discuss the use of intangible tax 
trusts with their clients in order to 
avoid such tax.*” 

6) Residency Planning. As a result 
of the phase-out of the state death 
tax credit, in some states, such as 
New York, a resident’s estate may 
pay more estate taxes under the new 
law. In such states, the estate tax is 
imposed regardless of the availabil- 
ity of the credit because the state’s 
estate tax may not necessarily be 
directly tied to the federal estate 
death tax credit. When the credit is 
phased out, the combined federal 
and State estate tax will actually 
increase. Practitioners should con- 
sider advising their clients who re- 
side in such a state to become resi- 
dents of Florida, which is a pure 
“pick-up” state death tax credit state. 

7) “2010” Provision. Practitioners 
should consider advising clients to 
include a provision in their docu- 
ments which leaves their assets to 
trusts for their beneficiaries if they 
die in 2010. The use of such trusts 
may avoid the imposition of estate 
and GST tax on the assets in such 
trusts if the estate and GST tax is 
reinstated in 2011. If assets are left 
to a trust for the surviving spouse, 
such a trust should be designed to 
qualify as a QTIP trust in order to 
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qualify for the $3,000,000 step-up in 
basis for assets left to a surviving 
spouse. 

8) “Value” Provisions. Many cli- 
ents have documents which use “es- 
tate tax value” as a reference point. 
For example, one may leave a cer- 
tain amount of assets, “as finally 
determined for federal estate tax 
purposes,” to certain beneficiaries. 
Practitioners should consider in- 
cluding language which indicates 
that if the estate tax is repealed, the 
estate tax laws that existed prior to 
the repeal should be used for these 
purposes. 


Conclusion 

While the act includes comprehen- 
sive changes to the transfer tax sys- 
tem, it is unknown which changes 
will become permanent and, once 
certain changes take effect, whether 
they will sunset on January 1, 2011, 
causing the transfer tax laws to re- 
vert to their pre-act form. Accord- 
ingly, practitioners should review 
their clients’ estate plans and con- 
sider modifying existing documents 
to provide additional flexibility in 
this uncertain time. O 


' While this article summarizes many 
of the changes made to the estate and 
gift tax laws by the act, a review of all 
such changes is beyond the scope of this 
article. Specifically, the changes that are 
not discussed in this article are the 
qualified family owned business inter- 
est rule (also known as QFOBI), conser- 
vation easements, qualified domestic 
trusts (also known as QDOTs), install- 
ment payment of estate tax for estates 
with an interest in a closely held busi- 
ness and reporting requirements in con- 
nection with transfers made during life 
and at death. 

2 L.R.C. §2010(c) (2001). The applicable 
exclusion amount is commonly referred 
to as the exemption amount or unified 
credit equivalent. Prior to the enactment 
of the act, the applicable exclusion 
amount was scheduled to increase to 
$1,000,000 by the year 2006. In 2002, it 
was scheduled to increase to $700,000; 
in 2004, it was scheduled to increase to 
$850,000; in 2005, it was scheduled to 
increase to $950,000; and in 2006, it was 
scheduled to increase to $1,000,000. 

* Section 521(a), Economic Growth and 
Tax Relief Reconciliation Act of 2001, 
Pub. L. No. 107-16 (2001) (hereinafter 
cited as the “act”); IL.R.C. §2010(c). 

Td. 

° §521(a) of the act; I.R.C. §2210(a). 

® §901 of the act. 

* See supra notel. 


I.R.C. §2631(a). The Taxpayer Relief 
Act of 1997, Pub. L. No. 105-34 (1997), 
included a provision which would index 
the exemption, beginning in 1999, for 
inflation. In 1999, it was increased to 
$1,010,000. Rev. Proc. 98-61, 1998-52 
I.R.B. 18. In 2000, it was increased to 
$1,030,000. Rev. Proc. 99-42 I.R.B. 568. 
In 2001, it was increased to $1,060,000. 
Rev. Proc. 2001-3 I.R.B. 337. 

® §521(c) of the act; I.R.C. §§2631(a) 
and 2631(c). 

10 §501(b) of the act; I.R.C. §2664. 

" LR.C. §§2641(a). 

2 LR.C. §2001(c). 

13 Id. 

‘4 The five percent surtax was imposed 
to phase out the tax brackets lower than 
55percent. 

5 T.R.C. §2001(c), as amended by 
§501(a), The Taxpayer Relief Act of 1997, 
Pub. L. No. 105-34 (1997). 

16 TR.C. §2641(a)(1). 

17 §511(a) of the act; I.R.C. §2001(c). 

18 §511(c) of the act; I.R.C. §2001(c). 

LR.C. §§2010(c) and 2505(a). 

20 §521(b) of the act; I.R.C. §2505(a). 

21 §511(c) of the act; I.R.C. §2001(c). 

22 §511(d) of the act; I.R.C. §2502(a). 
Interestingly, §2502(a) does not refer to 
the Code’s schedule of income tax rates; 
it states “35%.” §511(d) of the act. On 
the other hand, §511(d) of the act refers 
to the “Maximum Individual Rate After 
2009.” 

*3 T.R.C. §2011(a). 

24 T.R.C. §2011(b). 

25 §531(a) of the act; I.R.C. §2011(b). 

6 §532(a) of the act; I.R.C. §2011(g). 

§532(b) of the act; I.R.C. §2058(b). 

28 T.R.C. §1014(a). 

29 L.R.C. §1015(a). 

3° T.R.C. §1015(d). 

31 T.R.C. §1015(a). 

32 §541 of the act; I.R.C. §1014(f). 

33 §542(a) of the act; I.R.C. §1022(a). 

34 §542(a) of the act; I.R.C. §§1022(b) 
and 1022(c). 

35 §542(a) of the act; I.R.C. §1022(c). See 
also I.R.C. §2056(b)(7). 

36 §542(a) of the act; I.R.C. §1022(b). 

37 §542(a) of the act; I.R.C. §1022(d). 

38 Id. 

39 Id. 

4° §542(a) of the act; I.R.C. §1022(a). 

| See, e.g., Proposals for Certain 
Amendments to the Generation-Skip- 
ping Transfer Tax, by members of the 
American Institute of Certified Public 
Accountants and other professional or- 
ganizations (1998). 

T.R.C §§2601, 2611, 2612 and 2613. 

RC. $2611. 

44 T.R.C. §2632(b). 

4 Treas. Reg. §26.2632-1(b)(2)(i). 

7” Treas. Reg. §26.2632-1(b)(2)(ii). 

4 Treas. Reg. §26.2642-2(a)(2). Such 
treasury regulation also provides a con- 
venience rule which allows a taxpayer 
to elect to use the value of the trust’s 
property as of the first day of the month 
the late return is filed instead of the 
value as of the date the return is actu- 
ally filed. 
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49 §561(a) of the act; I.R.C. §2632(c). 

50 Td. 

51 Id. A discussion of the six exceptions 
is beyond the scope of this article. 

53 Td. 

54 Td. 

55 §561(c) of the act. 

56 The retroactive allocation will apply 
(1) where the beneficiary is a non-skip 
person; (2) where the beneficiary is a lin- 
eal descendant of the transferor’s grand- 
parent or a grandparent of the 
transferor’s spouse; (3) where the ben- 
eficiary is a generation younger than the 
generation of the transferor; and (4) 
where the beneficiary dies before the 
transferor. §561(a) of the act; I.R.C. 
§2632(c). 

58 §561(c) of the act. 

°° Treas. Reg. §26.2632-1(a). 

6 Treas. Reg. §26.2632-1(b)(2)(ii). 

®1 §561(a) of the act; I.R.C. §2632(c). 

® Treas. Reg. §26.2654-1. 

63 Td. 


64 §562(a) of the act; IL.R.C. §2642(a). 

68 Jd. 

6° §562(b) of the act. 

L.R.C. §2642(b). 

1 Treas. Reg. §26.2642-5(b). 

72 §563(a) of the act; I.R.C. §2642(b). 
*3 §563(b) of the act; I.R.C. §2642(b). 
74 §563(c) of the act. 

 §§564(a) and 564(b) of the act; I.R.C. 
§2642(g). 

16 Td. 

77 Td. 

Tt should be noted that such an 
amount can be left in trust for children. 
Such a trust, if properly structured, 
would not be included in the child’s gross 
estate upon the child’s demise. 

8° See Lester Law, Florida Intangible 
Tax —The Real Voluntary Tax, 74 Fia. 
B.J. 34 (Nov. 2000). 
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Labor and Employment Law 


For Whom the Filing Tolls—Beware of Hidden Traps 


Time Limitations and Court Supervision in Class 
Actions Under the FLSA and the ADEA 


enerally an attorney is 

justified in believing 

that any statutory time 

limitation on the filing 
of an action is tolled when the com- 
plaint is filed with the clerk of court. 
This belief may not be justified 
where the complaint is filed pursu- 
ant to the Fair Labor Standards Act 
(FLSA)! or the Age Discrimination 
in Employment Act (ADEA).’ If the 
complaint contains an allegation 
that the suit is being brought on 
behalf of individuals in addition to 
the named plaintiffs, events subse- 
quent to the filing of the complaint 
potentially can prevent the tolling 
of the limitations. Additionally the 
limitation period may still be run- 
ning for those “unnamed” other in- 
dividuals.” 

The FLSA permits an action to 
collect unpaid minimum wages and 
overtime compensation to be filed 
“by any one or more employees for 
and in behalf of himself or them- 
selves and other employees simi- 
larly situated.”* The statute allows 
that an action “may be commenced 
within two years after the cause of 
action accrued .. . except that a 
cause of action arising out of a wil- 
ful violation may be commenced 
within three years after the cause 
of action accrued.”° It follows that 
when violations have been occur- 
ring for two or more years, a day of 
recovery may be lost for each day 
that passes without an action be- 
ing filed. 

Under the ADEA an individual 
has 300 days from the date of an 
alleged act of discrimination to file 
an administrative charge with the 


by Donald J. Spero 


Plaintiff's counsel 
who make class 
allegations should 
cover themselves at 
the outset of the 
case by filing 
consents of the 
named plaintiffs with 
the complaint. 


EEOC in a state that has a law with 
prohibitions and enforcement pro- 
ceedings similar to those provided 
by the ADEA.® Such a state is 
known as a “deferral state.” In a 
deferral state a suit may not be filed 
until 60 days after proceedings have 
been commenced under state law. 
In a nondeferral state a complain- 
ant must file an administrative 
charge with the EEOC within 180 
days of an alleged occurrence. In 
either type of jurisdiction suit may 
not be filed until at least 60 days 
after the filing of an administrative 
charge with the EEOC.’ The 1991 
Civil Rights Act amendment to the 
ADEA requires that a civil action 
must be commenced by a charging 
party within 90 days of receiving 
notice from the EEOC that it has 
terminated proceedings.*® 


Section 216(b) of the FLSA allows 
an action to be brought by an em- 
ployee on behalf of “other employ- 
ees similarly situated,” but it lim- 
its who may be bound or benefitted 
by a representative action. The 
FLSA provides that “No employee 
shall be a party plaintiff to any such 
action [on behalf of ‘other employ- 
ees similarly situated’] unless he 
gives his consent in writing to be- 
come such a party and such consent 
is filed in the court in which such 
action is brought.” The ADEA 
adopts this section specifying that 
it is to “be enforced in accordance 
with the powers, remedies and pro- 
cedures provided in §216. .. of this 
title.”!° 

The language of §216 has been 
held to provide the exclusive means 
of filing a representative action un- 
der the FLSA and the ADEA. No 
potential plaintiff may either re- 
cover under or be bound by a repre- 
sentative action unless that indi- 
vidual “opts in” by filing a consent. 
“Opt out” class actions under Rule 
23 of the Federal Rules of Civil Pro- 
cedure are not permitted. The Fifth 
Circuit so ruled in an ADEA case, 
LaChapelle v. Owens-Illinois, Inc., 
513 F.2d 286, 289 (5th Cir. 1975), 
finding that “Rule 23(c) provides for 
‘opt out’ class actions. FLSA 16(b) 
allows as class members only those 
who ‘opt in.’ These two types of class 
actions are mutually irreconcil- 
able.” The Federal Appellate Court 
for the Eighth Circuit, in Schmidt 
v. Fuller Brush Company, 527 F.2d 
532 (8th Cir. 1975), followed the 
reasoning of LaChapelle. It issued 
a writ of mandamus against district 
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court Judge Miles Lord, who had al- 
lowed an FLSA action to proceed 
under Rule 23. The Ninth Circuit 
also held that FLSA class actions 
may not be brought under Rule 23 
in Partlow v. Jewish Orphans Home 
of Southern California, Inc., 645 
F.2d 757 (9th Cir. 1981). 


When Does the 
Clock Stop Running? 

There is no disputing that when 
an individual action is filed the ac- 
tion is deemed to have been com- 
menced with the filing of the com- 
plaint. When a “collective or class” 
FLSA or ADEA action is filed, how- 
ever, the named plaintiff or plain- 
tiffs as well as those who opt in must 
file consents, whether at the same 
time as the complaint is filed or 
later. 

A determinative question that 
may arise is when is an action a “col- 
lective or class” action within the 
meaning of §16 of the FLSA?" In 
Gray v. Swanee-McDonald, Inc., 436 
F.2d 652 (9th Cir. 1971), the Fed- 
eral Appellate Court for the Ninth 
Circuit held that an FLSA action 
does not fulfill that definition 
merely because it is a multiparty 
action. The court found that in or- 
der for a suit to be a class action the 
complaint must allege that it is 
brought on behalf of unnamed indi- 
viduals. It reasoned that no indi- 
vidual could be bound by the action 
but the named parties. The court 
observed that: 

The act does not define the unusual ex- 
pression “collective action.” But the 
legislative history dictates that Con- 
gress intended the term to apply only 
to a representative action. The Confer- 
ence Report states that a “Collective 
action [is] an action brought by an 
employee or employees for or in behalf 
of himself or themselves and other 
employees similarly situated... .” The 
intent was to limit the res judicata ef- 
fect of an action under this Act to those 
who chose to be involved in it. This ac- 
tion was not brought for the benefit of 
unnamed plaintiffs, or in the name of 
any plaintiff who was suing in a rep- 
resentative capacity. Each plaintiff 
sued for himself. No res judicata effect 
could attach to anyone other than the 
named parties. The joinder of several 
plaintiffs in a single action does not 


convert their individual suits into a 
“collective or class” action. (Citations 


omitted, emphasis supplied.)”” 


Like reasoning was applied by the 
Sixth Circuit in a multiple plaintiff 
ADEA case, Morelock v. The NCR 
Corporation, 586 F.2d 1096 (6th Cir. 
1978). The defendant argued that 
the suit was time barred as the 
named plaintiffs had not filed con- 
sents. The court held that the filing 
of consents was not necessary as the 
action consisted of individual suits. 
The plaintiffs did not purport to rep- 
resent any unnamed individuals. 

Unnamed individuals may not 
join an FLSA action by filing a con- 
sent unless the complaint contains 
an allegation that it is being brought 
in a representative capacity. Where 
the action is not in a representative 
capacity the limitations for those 
who later join is not tolled until their 
complaints are filed.'* 

Under the reasoning of the Sixth 
and Ninth circuits, the complaint, 
at the very least, must allege that 
the action is being brought in a rep- 
resentative capacity for individuals 
other than the named plaintiffs be- 
fore it is subject to the requirement 
that the named plaintiffs must file 
consents. The next question is does 
the mere allegation that the action 
is being brought in a representative 
capacity makes it a collective or 
class action? The courts are not in 
agreement on this issue. 


The Hidden Trap 

In Allen v. Atlantic Richfield Co., 
724 F.2d 1131 (5th Cir. 1984), an 
FLSA action, the Fifth Circuit held 
that neither the facts that class al- 
legations are made in the complaint 
or that numerous plaintiffs join in 
the suit make the action a class suit. 
Although in their complaints plaintiffs 
stated that they sought to represent 
“other similarly situated Atlantic 
Richfield employees,” the action never 
evolved into a collective or class action 
since no unnamed plaintiff ever came 
forward and filed a written consent to 
the suit, asking to be made a party plain- 
tiff. The only parties to the suit were 
named plaintiffs represented by the law- 
yer who signed the complaint." 


Thus, under the reasoning of the 
Fifth Circuit an FLSA case does not 


become a class action until the first 
consent is filed. It follows that a 
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timely filed suit in which individual 
plaintiffs allege they are suing on 
behalf of others is not a class action 
when no one has filed a consent. 
However, if several months down 
the road others file consents, the 
action turns into a class action. If 
the original plaintiffs had not filed 
consents when they filed their com- 
plaints, the limitations may still be 
running on their actions until they 
subsequently file consents. It follows 
by this reasoning that retroactively, 
after a timely suit has been filed, a 
subsequent act by one opting into 
the alleged class can result in mak- 
ing the limitation period run ex post 
facto. In other words, a suit that was 
timely when it was filed may become 
in whole or in part untimely. 

The carefully analyzed opinion of 
the Federal District Court for the 
District of Nevada in Bonilla v. Las 
Vegas Cigar Company 61 F. Supp. 
2d 1129, (D. Nev. 1999), takes a dif- 
ferent view. In this FLSA action the 
court ruled in accordance with what 
it believed the Ninth Circuit would 
find in such a case." In Bonilla, the 
court held that an allegation in a 
complaint that the suit is being 
brought on behalf of parties not 
named in the complaint makes the 
suit a representative action ab ini- 
tio.'° “The mere fact that no un- 
named plaintiff chose to exercise this 
option [to opt in] is irrelevant to the 
determination of whether the plain- 
tiffs filed a collective action.”'’ Un- 
der this line of reasoning, after the 
complaint is filed the clock keeps 
running on the claim of any named 
plaintiff for whom a consent is not 
filed with the complaint.'* This does 
not change whether others do or do 
not later opt in. The commencement 
of an FLSA representative action 
requires both the filing of a com- 
plaint and the filing of a consent. A 
class action is not considered to have 
commenced on behalf of a named 
plaintiff or any other individual un- 
til both of these events take place.'® 

The court astutely observed in 
Bonilla that under the contrary rea- 
soning of Allen, where representa- 
tive plaintiffs make class allegations 


but do not file consents, they are at the 
mercy of any unnamed plaintiff opting 
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into the suit. Once another plaintiff opts 
in, the named plaintiffs would have to 
file their consents, and the statute of 
limitations would be tolled from the date 
the consents are filed, not from the date 
of the complaint. Thus, whether the law- 
suit is determined to be a collective ac- 
tion would be based not on the individu- 
als already parties to the lawsuit but 
instead upon potential parties, a result 
not intended by the statute.?° 


Who May Opt In? 
¢ The ADEA 

The ADEA makes the filing of an 
administrative charge with the 
EEOC a prerequisite to maintain- 
ing a suit.*' Under certain circum- 
stances an individual who has not 
filed a timely ADEA administrative 
charge with the EEOC may “piggy- 
back” onto a class action filed by one 
who has filed a timely complaint. 
Grayson v. K Mart Corporation, 79 
F.3d 1086 (11th Cir. 1996).”? In 
Grayson, the court, citing Calloway 
v. Partners National Health Plan, 
986 F.2d 446, 450 (11th Cir. 1993), 
held that a plaintiff may piggyback 
where “(1) the relied on charge [to 
which he is piggybacking] is not in- 
valid, and (2) the individual claims 
of the filing and the non-filing plain- 
tiff [the named filing plaintiff and 
the piggybacking plaintiff] arise out 
of similar discriminatory treatment 
in the same time frame.”” 

Section 216(b), as incorporated 
into the ADEA, requires that those 
opting in must be “similarly situ- 
ated.” “Similarly situated” for pur- 
poses of 29 U.S.C. §216(b) is not as 
rigid as the requirements of Rule 23 
for commonality. In Grayson, the 
court quoted with approval Flavel v. 
Svedala Industries, Inc., 875 F. 
Supp. 550, 553 (E.D. Wis. 1994): 
“The ‘similarly situated’ require- 
ment... is considerably less strin- 
gent than the requirement of [Rule 
23(b)(3)] that common questions 
‘predominate’ or presumably the 
Rule 20(a) requirement that claims 
‘arise out of the same action or oc- 
currence.””‘ The court further found 
at 79 F.3d 1096 that “[P]laintiffs 
need show only that their positions 
are similar, not identical, to the po- 
sitions held by the putative class 
members.” (quoting Sperling v. 
Hoffman-LaRoche, Inc., 118 F.R.D. 


392, 407 (D.N.J. 1988)). It is worth 
noting that in Grayson the com- 
plainants were all Kmart store man- 
agers, which at least on the surface 
appears to give them a reasonable 
claim to being similarly situated.” 
The holding in Grayson notwith- 
standing, courts will not in every 
case find claimants to be similarly 
situated. This is illustrated in 
Mooney v. Aramco Services Co., 54 
F.3d 1207 (5th Cir. 1995), an ADEA 
case in which 154 individuals, in- 
cluding the original plaintiffs, who 
lost their employment opted in. The 
appellate court upheld the trial 
court’s decertification of the class, 
quoting with approval the lower 
court’s reasoning: 
An analysis of the pertinent facts in the 
case at bar reveals the would-be mem- 
bers of the ADEA representative class 
were subject to vastly disparate employ- 
ment situations. First ... Plaintiff's were 
employed by at least 93 different Aramco 


departments scattered over 11 separate 
locations in Saudi Arabia. Virtually ev- 


ery plaintiff worked in a different divi- 
sion of the company and held a distinct 
job title requiring different job skills. 
Moreover, Plaintiffs differ significantly 
in employment characteristics such as 
job tenure (varying from one to 34 years), 
employment history, salary grade, quali- 
fications and education. Plaintiffs were 
of vastly different ages when hired, and 
varied in age at termination from 40 to 
68 .... Plaintiffs were discharged from 
their employment in several different 
years upon the recommendations of dif- 
ferent decisionmaking supervisors for a 
variety of reasons.”° 


The requirement for class mem- 
bers to be similarly situated in some 
cases can be met by a showing that 
they have been adversely affected by 
a pattern and practice of discrimi- 
nation. In such a case individual 
plaintiffs may be found to be simi- 
larly situated even if there are indi- 
vidualized circumstances and de- 
fenses surrounding the conditions of 
their employment.”’ Individual 
claims of age discrimination having 
no common nexus, however, will not 
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be suitable for establishing a pat- 
tern and practice.” 


When Does 
the Clock Stop? 

When an ADEA action is on be- 
half of a class, the courts are split 
on whether it is considered to have 
been commenced by or on behalf of 
any individual on the date on which 
that individual’s consent is filed or 
whether the filing of the consent of 
the opt in party relates back to the 
filing of the original complaint. In 
addressing this issue the courts 
have looked at §7 of the Portal to 
Portal Act” which is not specifically 
adopted by the ADEA. As mentioned 
previously that section requires the 
filing of both a class complaint and 
a consent for each person on whose 
behalf it is being filed before an ac- 
tion is deemed to be commenced on 
behalf of any such individual. 

The fact that this provision is not 
expressly incorporated into the 
ADEA did not deter the court from 
considering its language in Grayson 
v. K Mart Corporation. The court 
held that the statute of limitations 
is not tolled for opt-in parties until 
their consents are filed.*° It reasoned 
that “The legislative history of both 
§216(b) and the ADEA shows that 
Congress meant for ADEA actions 
to be governed by the tolling princi- 
pal of §256 of the FLSA.”*' The court 
concurred with a like ruling in 
O’Connell v. Champion Int'l Corp., 
812 F.2d 393 (8th Cir. 1987), while 
rejecting the contrary holding in 
Sperling v. Hoffman-LaRoche, 24 
F.3d 463, 472-73 (3d Cir. 1994). 

Sperling held that the filing of the 
original representative complaint 
tolls the statute of limitations for 
ADEA opt-in plaintiffs. The Sperling 
court allowed individuals whose 
claims were otherwise time barred 
to opt in to a timely filed represen- 
tative ADEA action. The Third Cir- 
cuit held that 
a representative action brought under 
the ADEA is commenced on behalf of all 
consenting class members when the 
original representative complaint is filed 
.... When filed within the statute of 
limitations, the original complaint, as 
long as it show on its face its represen- 


tative nature, tolls the running of the 
statute of limitations. (Internal citations 


omitted. )** 


In Sperling, the court noted that 
the ADEA incorporated portions of 
both the FLSA and Title VII of the 
1964 Civil Rights Act.** Title VII 
class actions are brought under Rule 
23. The court reasoned that by not 
specifically incorporating §7 of the 
Portal to Portal Act into the ADEA 
Congress intended for the same toll- 
ing rule to apply in ADEA actions 
as applies to those in class action 
brought under Rule 23.** The court 
applied the holding in American 
Pipe & Construction Co. v. Utah, 414 
U.S. 538 (1974), in which the Su- 
preme Court ruled that the timely 
filing of a Rule 23 class complaint 
tolled the limitations for all mem- 
bers of the class. 

In Hipp v. Liberty National Life 
Insurance Co., No. 99-10699 (11th 
Cir. 5/29/2001), the court limited 
those who can opt into an ADEA 
case. The court considered the re- 
quirement, as set forth in Grayson, 
that one who opts into an ADEA ac- 
tion must have a claim in the “same 
time frame” as the party who has 
filed a timely charge. The court held 
that no one was eligible to opt in who 
could not have filed a timely admin- 
istrative charge on the date that the 
charge of the representative plain- 
tiff was filed.* This reasoning pre- 
vents the revival of otherwise time- 
barred claims. Thus the combined 
holdings in Grayson and Hipp 
present two procedural prerequi- 
sites to opting into an ADEA class 
action. The time for filing suit must 
not have expired when the consent 
is filed (except in the Third Circuit 
where Sperling is the law), and the 
individual opting in must have been 
able to file a timely charge on the 
date that the charge of the represen- 
tative party was filed. 

In Hipp the court also considered 
the “forward scope” of a permissible 
opt-in claim. It held that an indi- 
vidual may not opt in if the alleged 
discriminatory occurrence occurred 
after the date on which the charge 
of the representative party was filed. 
In such a case the complained-of 
occurrence would not yet have taken 
place when the representative 
party’s charge was filed. Therefore, 
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the party would not have had a vi- 
able claim on the date the represen- 
tative party’s charge was filed. Ac- 
cordingly, that individual may not 
opt in. 


The FLSA 

Unlike the ADEA, it is not neces- 
sary to file an administrative agency 
charge as a prerequisite to main- 
taining an FLSA action. An ag- 
grieved individual may proceed di- 
rectly to suit. The effect of §7 of the 
Portal to Portal Act*® is that in a 
class action the time is not tolled for 
any individual until that person’s 
consent is filed. Therefore, in an 
FLSA case, even under the Third 
Circuit Sperling holding, the later 
filing of an opt-in consent will not 
relate back to the date of the filing 
of the original action. The recovery 
by one who opts into an FLSA ac- 
tion is limited to minimum wage or 
overtime compensation for the pe- 
riod within two years prior to the 
filing of the consent, or three years 
for willful violations. 

The requirement that those who 
opt into an FLSA action be similarly 
situated is a potential obstacle. The 
reasoning in Grayson v. K Mart Cor- 
poration allows a wider variety of 
claims to be classified as similarly 
situated than would be in a Rule 23 
case. Particularly well suited to com- 
bining in the same action are cases 
where several people in the same job 
classification are claiming overtime 
and the defense is that the particu- 
lar job is exempt. A class action in 
which employees claim that they 
were improperly denied compensa- 
tion for on-call time during which 
they were required to sleep on the 
employer’s premises might also be 
suitable.*’ A case where a group of 
employees claim that they were de- 
nied pay for time spent in the same 
or similar training could also be ap- 
propriate.** Other examples might 
include claims that an employer has 
a practice of telling employees not 
to record all hours worked. Employ- 
ees who claim that they were com- 
pelled to perform more work in a 
nonovertime week than was possible 
on pain of losing their employment 
if they could not complete their as- 
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signments in 40 hours are also likely 
to be similarly situated. All of which 
should give an employer a mighty 
incentive to enforce strict compli- 
ance with the FLSA. 


Case Management by Court 
of ADEA and FLSA Cases 

Once a suitable representative 
plaintiff has appeared and potential 
types of class member have been 
considered, counsel for both sides 
are faced with preliminary ques- 
tions. Plaintiff's counsel will want 
to identify and notify individual po- 
tential opt-ins. Defense counsel may 
want to raise questions as to the 
timeliness of the claims of some 
members of the class and whether 
all who are identified are “similarly 
situated.” 

Rule 23 provides considerable 
guidance to the court in handling 
questions that are endemic to class 
actions such as determining the pro- 
priety of a class and giving notice to 
class members. On the other hand, 
§216 of the FLSA is entirely lacking 
in guidance to the courts in dealing 
with these situations. Courts have 
had to struggle with these questions 
on their own. The Supreme Court 
partially illuminated the way for the 
district courts in Hoffman-LaRoche, 
Inc. v. Sperling, 493 U.S. 165 (1989). 
The Court held that in an ADEA 
action (and presumably an FLSA 
action) a district court may compel 


discovery of the names of potential 
class members.* Additionally, re- 
solving a split among the circuits, 
the Court found that a district court 
may participate in the notice pro- 
cess.*° The Court recognized that 
trial court participation in the man- 
agement of the case was advisable 
to facilitate the progress of the pro- 
ceeding. It reasoned that: 

Questions of notice, proper discovery, 
and the validity of consents were inter- 
twined. 

Court authorization of notice serves 
the legitimate goal of avoiding a multi- 
plicity of duplicative suits and setting 
cutoff dates to expedited disposition of 
this action. In this case, the trial court, 
as part of its order, set a cutoff date for 
filing of consents, as it was bound to do, 
if the action was to proceed in diligent 
fashion. By approving the form of notice 
sent, the trial court could be assured that 
its cutoff date was reasonable, rather 
than having to set a cutoff date based 
on a series of unauthorized communica- 
tions or even gossip that might have 
been misleading.”! 


The Court emphasized that 
“Court intervention in the notice 
process for case management pur- 
poses is distinguishable in form and 
function from the solicitation of 
claims.”*? It further admonished 
that the trial court must carefully 
maintain neutrality and “take care 
to avoid even the appearance of ju- 
dicial endorsement of the merits of 
the action.”** 

In Mooney, the court dealt with 
the manner of proceeding in mak- 


ing class determinations. In doing 
so it adopted the procedure used by 
the trial court in Lusardi v. Xerox 
Corp., 118 F.R.D. (D.N.J. 1987): 


Under Lusardi the trial court ap- 
proaches the “similarly situated” inquiry 
via a two-step analysis. The first deter- 
mination is made at the so-called “no- 
tice stage.” At the notice stage, the dis- 
trict court makes a decision—usually 
based only on the pleadings and any af- 
fidavits which have been submitted— 
whether notice of the action should be 
given to potential class members. 

Because the court has minimal evi- 
dence, this determination is made using 
a fairly liberal standard and typically 
results in a “conditional certification” of 
a representative class. If the district 
court “conditionally certifies” the class, 
putative members are given notice and 
the opportunity to “opt-in.” The action 
proceeds as a representative action 
throughout discovery. 

The second determination is typically 
precipitated by a motion for “decertifi- 
cation” by the defendant usually filed 
after discovery is largely complete and 
the matter is ready for trial. At this 
stage, the court has much more infor- 
mation on which to base its decision, and 
makes a factual determination on the 
similarly situated question. If the claim- 
ants are similarly situated, the district 
court allows the action to proceed to trial. 
If the claimants are not similarly situ- 
ated, the district court decertifies the 
class, and the opt-in plaintiffs are dis- 
missed without prejudice. The class rep- 
resentatives, i.e., the original plain- 
tiffs— proceed to trial on their original 
claims. (Footnotes omitted.) 


In Hipp v. Liberty National Life 
Insurance Co., the 11th Circuit, de- 
ferring to the discretion of the trial 
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court, held that the lower court did 
not err in failing to use the two- 
tiered approach described in 
Mooney. The Hipp court did observe, 
however, that the two-tiered ap- 
proach is an effective tool to man- 
age class actions. It suggested the 
adoption of this procedure by the 
district courts in the circuit for fu- 
ture cases. 


Concluding Thoughts — 
The Lessons Learned 

It is obvious that plaintiff's 
counsel who make class allega- 
tions should cover themselves at 
the outset of the case by filing con- 
sents of the named plaintiffs with 
the complaint. If there is any 
thought that the action will be 
suitable for a class action, allega- 
tions should be made that it is a 
representative action in the origi- 
nal complaint. Subsequent amend- 
ment of the complaint to include 
class allegations may result in 
untimeliness of all or a portion of 
the named plaintiffs claim if con- 
sents have not been filed by the 
named plaintiffs. 

Plaintiffs counsel should look at 
the circumstances of those to be in- 
cluded in the class to determine if 
they are in fact similarly situated. 
Consideration should also be given 
to whether their claims arose in 
the appropriate time frame. If 
plaintiffs counsel fails in this re- 
spect, defense counsel most likely 
will not. Plaintiff’s counsel may 
discover names of potential class 
members and move for court ap- 
proved notice to them. Defense 
counsel should consider asking for 
court review of the potential class 
at an early stage of the proceed- 
ing. Defense counsel should not, 
however, fail to ask the court to 
take a second look later in the ac- 
tion and move for decertification 
where appropriate. 


' 29 U.S.C. §§201 et seq. 

2 29 U.S.C. §§621 et seq. 

* The Equal Pay Act, (the “EPA”) 29 
U.S.C. §206(d), is an amendment to and 
part of the FLSA. The doctrines govern- 
ing class actions under the FLSA are 
therefore applicable to the EPA. 

4 29 U.S.C. §216(b). 


529 U.S.C. §255(a). The Supreme 
Court held in McLaughlin v. Richland 
Shoe Co.46 U.S. 128 (1988), that a vio- 
lation of the FLSA is willful if “the em- 
ployer either knew or showed reckless 
disregard for the matter of whether its 
conduct was prohibited by the statute.” 
See also Transworld Airline, Inc. v. 
Thurston, 469 U.S. 111 (1985), an ADEA 
action in which the Court applied the 
identical definition of the term “willful” 
to 29 U.S.C. §626(b), the section of the 
ADEA which contains language which 
allows the imposition of double damages 
where the employer’s violation is wilful. 

29 U.S.C. §626(d)(2). 

7 29 U.S.C. §626(d). 

§ 29 U.S.C. §626(e). A finding of will- 
fulness is no longer applicable to the 
limitations for filing an ADEA action 
since the amendment to the act by the 
1991 Civil Rights Act. The purpose of the 
amendment was to conform the filing 
requirements of ADEA actions to those 
of Title VII of the 1964 Civil Rights Act. 

29 U.S.C. §216(b). 

10 29 U.S.C. §626(b). 

11 29 U.S.C. §216. 

Gray, 436 F.2d at 655. 

8 Atkins v. General Motors Corpora- 
tion, 701 F.2d 1124, 1130 n.5 (5th Cir. 
1983). 

14 Td. at 1135. 

Td. at 1133-34. 

6 Td. at 1138-39. 

7 Id. at 1134. 

'S Query. Consider a complaint with 
class action allegations in which no con- 
sents have been filed and the statute of 
limitations expires after the filing of the 
complaint under the reasoning of 
Bonilla. If the class allegations are 
dropped would the action that became 
untimely after it was filed retroactively 
become timely? 

'S Pursuant to 29 U.S.C. §256 (§7 of the 
Portal to Portal Act): “an action ... shall 
be considered to be commenced on the 
date when the complaint is filed; except 
that in the case of a collective or class 
action instituted under the Fair Labor 
Standards Act of 1938, as amended, it 
shall be considered to be commenced in 
the case of any individual claimant— 
(a) on the date when the complaint is 
filed, if he is specifically named as a 
party plaintiff in the complaint and his 
written consent to become a party plain- 
tiff isfiled on such date in the court in 
which the action is brought; or 
(b) if such written consent is not so filed 
or if his name did not so appear— on 
the subsequent date on which such writ- 
ten consent is filed in the court in which 
the action was commenced.” 

20 Bonilla, 61 F. Supp. 2d at 1134. 

21 29 U.S.C. §626(d). 

2 The Grayson court pointed to its 
agreement to like holdings in other cir- 
cuits including Howlett v. Holiday Inns, 
Inc., 49 F.3d 189, 194 (6th Cir. 1994); 
Anson v. University of Texas Health Sci- 
ence Center, 962 F.2d 539, 541 (5th Cir. 
1992); Tolliver v. Xerox Corp., 918 F.2d 
1052, 1058 (2d Cir. 1990), cert. denied, 
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499 U.S. 983 (1991). 

23 Grayson, 79 F.3d at 1101-02. 

*4 Td. at 1096. 

25 Td. at 1090. 

26 Mooney, 54 F.3d at 1214. 

“7 For a helpful discussion of the pat- 
tern and practice method of proof see 
Thiessen v. General Electric Corpora- 
tion, No. 98-3208 (10th Cir. July 3, 
2001). 

°8 See Hipp v. Liberty National Life In- 
surance Co., No. 99-10699 (11th Cir. May 
29, 2001), finding that the individual 
claimants failed to make the necessary 
showing that the age discrimination was 
pervasive at the defendant company. The 
court found, therefore, that no pattern 
and practice was established. See also 
Mooney v. Aramco Services Co., 54 F.3d 
1207 (5th Cir. 1995), in which the court 
found no pattern and practice. The tes- 
timony of diverse individuals did not 
establish that age discrimination was 
the standard operating procedure at the 
company. 

29 29 U.S.C. §256. 

8° Grayson, 79 F.3d at 1105. 

31 Td. at 1106. 

82 Sperling, 24 F.3d at 471. 

33 42 U.S.C. §§2000e et seq. 

34 Sperling, 24 F.3d at 471. 

* In a deferral state a complainant has 
300 days from the date of the alleged act 
of discrimination to file a charge while, 
in a nondeferral jurisdiction the charge 
must be filed within 180 days of the al- 
leged discriminatory occurrence. 29 
U.S.C. §626(d)(1) and (2). Obviously a 
charge that is timely in a deferral state 
may not be timely in a nondeferral ju- 
risdiction. 

36 29 U.S.C. §526. 

37 Allen, 724 F.2d 1131. 

38 Atkins, 701 F.2d 1124. 

39 Sperling, 24 F.3d at 486. 

0 Td. at 487. 

Td. at 488. 

43 Td. 

“4 Mooney, 54 F.3d at 1213-14. 
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Family Law 


Grandparents Have Rights After All 


ust when you thought grand- 
parents’ rights, or the lack 
thereof, was a settled issue, it 
has become apparent that one 
area has not been settled. Do grand- 
parents who have once been 
awarded custody have the same 
rights, in an action for modification, 
as a parent who has been awarded 
custody, or does res judicata mean 
anything in this context? 

There is no area of custody law 
more fraught with conflict between 
the rights of a child and the legal 
rights of a parent than the area of 
third party custody involving 
grandparents. Although the statu- 
tory authority previously granting 
grandparents the right to seek cus- 
tody and visitation rights of their 
grandchildren! and to intervene in 
custody actions® have been abro- 
gated by the Florida Supreme Court 
in Von Eiff v. Azicri, 720 So. 2d 510 
(Fla. 1998), and Richardson v. 
Richardson, 766 So. 2d 1036 (Fla. 
2000), respectively, many grand- 
parents and other third parties who 
obtained permanent custody prior 
to the demise of these statutes still 
have custody today. 

The conflict between the biologi- 
cal parent’s presumptive right to be 
the custodial parent and the child’s 
best interests to maintain a stable 
relationship in a grandparent’s 
home pursuant to a final judgment 
of custody is heightened in the 
modification setting. The reason 
why grandparents or other third 
parties have child custody often is 
due to the biological parents’ inabil- 
ity to take care of their children be- 
cause of an unstable lifestyle, lack 
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No area of custody 
law is more fraught 
with conflict between 
the rights of a child 
and the legal rights 
of a parent than the 
area of third party 
custody involving 
grandparents. 


of employment, drug and/or alcohol 
abuse, and other lifestyle choices 
inconsistent with raising a child. 
The parent in this scenario con- 
sented to the grandparent’s custody 
in a court proceeding or the grand- 
parent was adjudicated the custo- 
dial parent prior to the demise of 
the grandparent custody and visi- 
tation statutes. Assuming the 
grandparent was granted “perma- 
nent custody” (until the minor child 
reaches the age of 18 or becomes 
emancipated), the question re- 
mains as to the burden of proof at 
the modification stage and who 
bears that burden, when the parent 
comes back later in the child’s life 
“rehabilitated” and ready to re- 
sume responsibility for the care and 
custody of the child. 

It is clear in the parent v. parent 


context that a parent who seeks to 
modify a prior award of custody has 
an “extraordinary” burden to plead 
and prove that there has been a 
substantial change in circum- 
stances since the entry of the final 
judgment addressing custody, and 
that failure to change custody 
would be detrimental to the child.° 
However, does this standard apply 
in the parent v. grandparent con- 
text? It is the purpose of this ar- 
ticle to examine the proper stan- 
dard to be utilized in custody 
modification cases between par- 
ents and grandparents. 

In Young v. Young, 732 So. 2d 1133 
(Fla. lst DCA 1999), the First 
District Court of Appeal reversed 
the trial court’s order modifying 
custody from the mother to the fa- 
ther because the evidence failed to 
establish either that the child’s 
needs were being unmet in any 
way by the mother or that main- 
taining the status quo would be 
detrimental to the child. The court 
in Young further stated: “This test 
involves more than a decision that 
the petitioning parent’s home 
would be better for the child, and 
requires a determination that 
there is some significant inad- 
equacy in the care provided by the 
custodial parent.” Id. 

The Third District Court of Ap- 
peal most recently reaffirmed and 
clarified the above test in Perez v. 
Perez, 734 So. 2d 1177 (Fla. lst DCA 
1999). The court enunciated a two- 
fold test. First, the party seeking to 
modify custody must prove a sub- 
stantial and material change in cir- 
cumstances and, second, that con- 
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tinued custody by the custodial par- 
ent would be detrimental to the child 
before custody can be modified. 
Query: Does this standard apply to 
the parent who is seeking to modify 
custody placed with the grandpar- 
ents under a final judgment enacted 
prior to the demise of the grandpar- 
ent custody/visitation statute? 

Case law uniformly recognizes a 
“parental preference” in deciding 
custody actions between grandpar- 
ents and parents. The “parental 
preference,” with its constitutional 
foundation of privacy, recognizes a 
parent’s “longstanding and funda- 
mental liberty interest in determin- 
ing care and upbringing of their chil- 
dren free from the heavy hand of 
government paternalism which is 
protected by the federal and state 
constitutions.” U.S.C.A. Const. 
Amend. 14; Beagle v. Beagle, 678 So. 
2d 1271 (Fla. 1996). The Florida 
Supreme Court in Beagle found that 
§752.01(1)(e) was facially unconsti- 
tutional because it infringed upon 
the rights of parents to raise their 
children free from government inter- 
ference. 

The next assault on grandparent 
rights was made by the Florida Su- 
preme Court in 1998 in Von Eiff. In 
that case, the Florida Supreme 
Court dealt with a different section 
of the grandparent visitation stat- 
ute, §752.01(1)(a), which provided 
for grandparent visitation where 
one or both parents of a child are 
deceased and visitation is deter- 
mined to be in the best interest of 
the child. The court in Von Eiff ap- 
plied the same reasoning as Beagle 
in striking down F-.S. §752.01(1)(a). 

Although the grandparent visita- 
tion statute was declared unconsti- 
tutional in Von Eiff, that case does 
not bar court-ordered grandparent 
visitation if there is proof of demon- 
strable harm to the child. 
Subsection (1)(a) suffers from the same 
infirmity and therefore also fails to sur- 
vive the compelling state interest test. 
Subsection (1)(a) mandates that the trial 
court “shall” order grandparent visita- 
tion upon the grandparent’s petition, 
“when in the best interest of the minor 


child,” without first requiring proof of 
demonstrable harm to the child. 


Arguably, it appears that if there 


is proof of demonstrable harm to the 
child, grandparent visitation can be 
required. 

The Florida Supreme Court dealt 
the final mortal blow to grandpar- 
ent custody rights in Richardson by 
declaring unconstitutional F.S. 
§61.13(7), which provided 
In any case where the child is actually 
residing with a grandparent in a stable 
relationship, whether the court has 
awarded custody to the grandparent or 
not, the court may recognize the grand- 
parents as having the same standing as 
parents for evaluating what custody ar- 


rangements are in the best interest of 
the child. 


Richardson, 734 So. 2d at 1064. 

This is the statute under which 
many grandparents have custody 
today. 

Under former F.S. §61.13(7), 
grandparents were given the right 
to intervene in a child custody dis- 
pute under Ch. 61 and were granted 
the same legal custody rights as 
natural parents provided that the 
grandparents could establish that 
the child was actually residing with 
them in a stable relationship. Fur- 
ther, this statute placed grandpar- 
ents on parity with parents by ap- 
plying the “best interest of the child” 
standard at the original custody 
stage without first determining if 
the parent was unfit or whether det- 
riment would result to the child if 
custody was awarded to the parent. 

It is also important to note that 
Von Eiff, Beagle, and Richardson in- 
volved initial determinations of visi- 
tation or custody, not modification. 
The former F.S. §61.13 best inter- 
est of the child standard stood in 
marked conflict with the “parental 
preference” standard in which the 
parent was afforded preference over 
grandparents or other third parties 
in the initial custody decision unless 
the parent was unfit, had aban- 
doned the child, or detriment would 
result if custody was awarded to the 
parent. 

The unconstitutionality of the 
statute which previously enabled 
grandparents to obtain custody at 
the trial level does not automatically 
divest them of custody. Any change 
in the substantive law affecting 
grandparents’ rights to custody and 
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visitation is not retroactive so as to 
avoid an otherwise jurisdictionally 
valid final judgment. Changes in 
substantive rights have prospective 
application only.* 

The only district to have tackled 
head-on the issue of the appropri- 
ate burden of proof where a parent 
seeks to modify custody maintained 
by the grandparent is the Fifth DCA 
in Carpenter v. Berge, 686 So. 2d 759 
(Fla. 5th DCA 1997). In Carpenter, 
the Fifth District Court of Appeal 
dealt with the proper legal standard 
to apply to a modification of child 
custody brought by the natural 
mother (Berge) against the child’s 
grandmother (Carpenter). The Fifth 
District held that the trial court had 
incorrectly ruled that the mother 
had only to show that she was a fit 
parent in order to regain custody. In 
reversing the trial court, the Fifth 
District stated: “Rather, modifica- 
tion of permanent child custody may 
be ordered only upon showing of a 
substantial change in circumstances 
since entry of the original order and 
that the welfare of the child would 
be promoted by a modification of 
custody.” Id. at 760. 

This was consistent with the ear- 
lier Fifth DCA case of Turner v. 
Walvick, 666 So. 2d 971, 972 (Fla. 
5th DCA 1996), where the court 
stated that after custody was 
awarded to the maternal grand- 
mother, the mother and father must 
show a substantial change in cir- 
cumstances to change custody. Simi- 
larly, in Davis v. Dixon, 604 So. 2d 
1236 (Fla. 3d DCA 1992), a parent 
seeking to modify an order granting 
grandparents’ visitation had to show 
substantial change in circumstances 
and that the change would be in the 
best interest of the child. 

The First District Court of Appeal 
in S.G. v. C.S.G, 726 So. 2d 806 (Fla. 
1st DCA 1999), affirmed the trial 
court’s “modifying” a final judgment 
in favor of the parent where the 
grandparents originally had ob- 
tained custody under F:S. §61.13(7). 
The court repudiated the best inter- 
est standard finding that it was in- 
appropriate to prove that it was in 
the child’s best interest to remain 
with the grandparents. At first blush 
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it would appear that the First Dis- 
trict changed the modification bur- 
den by placing it on the grandpar- 
ents who had custody, requiring proof 
that the mother was unfit, had aban- 
doned the child, or that it would be 
detrimental to the best interest of 
the child for the child to be placed 
with the mother. 

It is significant to note, however, 
that in S.G. the mother never ap- 
peared at the trial level when the 
grandparents obtained custody and 
never litigated against or con- 
sented to the abandonment of her 
“preferential parent rights.” There- 
fore, arguably, S.G. is not a true 
“modification case” and was essen- 
tially an initial determination of 
custody between the parent and 
grandparent. However, to the extent 
that S.G. may be construed as a 
modification action, there is conflict 
between the First DCA and the 
Fifth DCA which blazes the way to 
the Florida Supreme Court on the 
issue of the burden of proof for cus- 
tody modification between the par- 
ent and grandparent and on whom 
that burden falls. 

Historically, the reason for plac- 
ing the burden of proof on the mov- 
ing party in a custody modification 
action is to ensure the child’s sta- 
bility by discouraging a party oth- 
erwise entitled to custody from up- 
rooting the child from a stable home 
environment where he or she is do- 
ing well. Hence, the criterion of “pro- 
moting the best interest of the child” 
or establishing “detriment if cus- 
tody is not changed,” once a sub- 
stantial change in circumstances 
has been established. Conse- 
quently, in the parent v. parent case, 
the improvement of one parent’s 
circumstances, by marriage or fi- 
nancial success, does not constitute 
a change in circumstances to jus- 
tify a change in custody.° Query: 
Does or should the same test apply 
in parent v. grandparent cases? 
Throughout the country and outside 
of the First District in Florida, at 
the modification stage the answer 
is overwhelmingly yes. 

What does the future hold as re- 
habilitated parents return to court 
to regain custody of their children 


whom they had lost initially under 
statutes since declared unconstitu- 
tional? Will these custody determi- 
nations remain viable or will they 
become fossilized remains of a by- 
gone era? Assuming S.G. is inter- 
preted as not reversing the modifi- 
cation standard by requiring the 
grandparent to defend his or her fi- 
nal judgment of custody by proving 
the mother unfit in order to retain 
custody, then Carpenter is the law. 
If S.G. is interpreted as shifting the 
modification standard to the grand- 
parent who has custody, then there 
is a conflict between S.G. and Car- 
penter. Which right is greater: the 
interest of the child to remain in a 
stable home by virtue of a final judg- 
ment of custody, or the parents’ 
right to raise their child regardless 
of when the parent comes back in 
the child’s life? Can a parent come 
back three, four, or 10 years later 
claiming rehabilitation and suc- 
ceed in obtaining custody unless the 
grandparent can prove long-lasting 
detrimental effect on the child? 
Such litigation can cause a long- 
term or permanent rift between the 
grandparent and their child (the 
parent). 

Numerous cases from other juris- 
dictions which apply the substantial 
change in circumstance standard to 
custody modification disputes be- 
tween parents apply the same stan- 


dard to custody modification actions 
between parents and grandparents.° 

Placing the burden of proof on the 
parent seeking to modify custody of 
children placed with grandparents 
has been the law for the past quar- 
ter century. Johnson v. Johnson, 681 
P.2d 78 (Okla. 1984), required the 
mother to show a favorable change 
in circumstances directly affecting 
the best interests of the children to 
warrant a removal of custody from 
the grandparents. In Dyer v. Howell, 
212 Va. 453, 184 S.E.2d 789, 791- 
92 (1971), the father, who had been 
formally divested of custody of his 
daughter in favor of the maternal 
aunt and uncle, was required to 
demonstrate a substantial change in 
circumstances to regain custody. 
The rule that the natural parent is 
entitled to custody unless proven 
unfit was not applicable. 

The same reasoning was also ap- 
plied by the Alabama Supreme 
Court in Ex Parte McLendon, 455 So. 
2d 863 (Ala. 1984). In that case, by 
agreement of the parties, which was 
made part of the divorce decree, cus- 
tody of the child was awarded to the 
paternal grandparents. The mother 
then sought modification of the de- 
cree to medify custody. The court set 
out the standard for modification: “A 
natural parent has a prima facie 
right to the custody of his or her 
child. However, this presumption 
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does not apply after a voluntary for- 
feiture of custody or a prior decree 
removing custody from the natural 
parent and awarding it to a 
nonparent.” Id. at 865. (Emphasis 
added.) Thus, when a parent has 
transferred custody to another, 
whether to a nonparent or the other 
parent, by agreement or by con- 
tested proceeding, the noncustodial 
parent must show a substantial 
change in circumstances to regain 
custody. /d., citing Greene v. Greene, 
249 Ala. 155, 157, 30 So. 2d 444, 
445 (1947), quoting Stringfellow v. 
Somerville, 95 Va. 701, 29 S.E. 685, 
687, 40 L.R.A. 623 (1898). 
Similarly, in Lear v. Lear, 124 Or. 
App. 524, 863 P.2d 482 (1993), the 
court reached the same result with 
the same analysis. In that case, the 
paternal grandparents were 
awarded custody of the child after 
the mother and father were di- 
vorced. In the later modification ac- 
tion, the court framed the issue as 
follows: 
The issue is whether the party who has 
been awarded custody again has the 
burden of proving that there are com- 
pelling reasons not to award custody to 
the natural parent or whether the mov- 
ing party, the natural parent, must first 
prove that there are changed circum- 
stances since the earlier determination 


that there were compelling reasons not 
to award custody to the parent. 


863 P.2d at 484. 

The court concluded that once cus- 
tody has been awarded to the grand- 
parent, the parent has the burden 
of proof to establish a substantial 
change in circumstances: 

To allow the natural parent to relitigate 
custody without a change of circum- 
stances could subject the child, the 
child’s custodian, and the court to end- 
less relitigation of the same issue. Such 
a result would be inconsistent with an 
award of permanent custody and would 


not appear to be in anyone’s best inter- 
est. 


Id. at 484. 

Another reason that the “substan- 
tial change in circumstances” test 
and burden on the moving party 
must apply to modification of cus- 
tody between parents and third par- 
ties is because it promotes the sta- 
bility of children. In Bivens v. Cottle, 
462 S.E.2d 829 (N.C. App. 1995), the 


mother sought to modify a custody 
order awarding custody of the chil- 
dren to the maternal grandparents. 
The court applied its modification 
standard requiring a substantial 
change in circumstances. There was 
nothing to suggest in the statute or 
by way of statutory construction 
that a different standard must ap- 
ply when the party against whom 
the modification action was brought 
is a nonparent. 

This policy statement, that the 
parental preference standard be- 
longs at the initial custody stage, 
rather than to the modification 
stage because the child’s need for 
stability demands that the substan- 
tial change of circumstances stan- 
dard be applied, was also adopted 
in In Re Interest of Ferguson, 927 
S.W.2d 766 (Tex. Ct. App. 1996). In 
Ferguson, the mother moved to 
modify a custody order naming the 
paternal grandparents as managing 
conservators (custodians) of her chil- 
dren. The court concluded that the 
parental presumption was inappro- 
priate in modification proceedings: 
We conclude that, in an original custody 
proceeding, the court must heavily fa- 
vor parents by reason of the rebuttable 
presumption [that a parent is fit]. If a 
nonparent rebuts the presumption in the 
original custody determination, the par- 
ents in a subsequent modification pro- 
ceeding must meet the requirements for 


a change of custody [i.e., a material 
change in circumstances]. 


Id. at 768-69. 

The same result was reached in 
C.R.B. v. C.C., 959 P.2d 375 (Alaska 
1998). In C.R.B., after the mother 
and father divorced, the maternal 
grandparents moved for interim and 
permanent custody of their grand- 
children due to the mother’s drug 
addiction. The court granted custody 
to the grandparents. The father did 
not appear at the initial hearing. The 
father later moved to modify cus- 
tody. C.R.B. followed the authority 
from across the nation which sup- 
ports the grandparents’ position at 
the modification stage that the par- 
ent must show a substantial change 
in circumstances and detriment if 
custody is not modified. 

The Alaska Supreme Court in ap- 
plying the same standard in modi- 
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fying custody between parents and 
grandparents noted the competing 
interests between children and par- 
ents at play: 

Two foundational policies in child cus- 
tody law collide in this case: the law’s 
preference for parental over 
nonparental custody, and the law’s de- 
sire to meet children’s needs for stabil- 
ity by requiring a substantial change 
in circumstances before modifying cus- 
tody. 

Id. at 379. 

Stability is an especially critical 

factor when a special needs child is 
involved with educational and emo- 
tional handicaps, such as a learn- 
ing disability or attention deficit/ 
hyperactivity disorder. The court in 
C.R.B. v. C.C. concluded that the pa- 
rental preference doctrine applies 
only in initial custody determina- 
tions and not to a modification of 
custody. 
Once a court has properly transferred 
custody from a parent to a nonparent, 
it does no good to apply the doctrine to 
weaken the substantial change re- 
quirement for modification. .. . Having 
once protected a parent’s right to cus- 
tody, at the risk of sacrificing the child’s 
best interests, we should not then sac- 
rifice the child’s need for stability in its 
care and living arrangements more 
readily than in a parent-parent case. 


We thus hold, as a general rule, that a 
parent moving to modify a nonparent’s 
court ordered, permanent custody must 
show no less substantial change in cir- 
cumstances than a parent in a typical 
case. 


Id. at 380. 

The Supreme Court of Missouri in 
Searcy v. Seedorff, 8 S.W.3d 113 (Mo. 
1999), applied the same standard for 
modifying custody in parent v. 
grandparent cases as in parent v. 
parent cases. The Supreme Court of 
Missouri stated: “The rationale for 
requiring a substantial change in 
circumstances of the child or custo- 
dian, whether parent or third party, 
includes the desire to maintain a 
stable nurturing environment for the 
child.” Id. at 117. (Emphasis added.) 

Likewise, in Searcy, the court 
stated that the relevant statute pro- 
vides no exception to the require- 
ment that a moving party, any mov- 
ing party, who seeks to modify a 
custody order must first establish a 
substantial change in circumstances 


a 

q 
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of the child or the child’s custodian. 
Therefore, the parental preference 
presumption in an initial custody 
proceeding has no place in modifica- 
tion proceedings. As this issue was 
never raised or adjudicated in S.G., 
Carpenter v. Berge is the leading case 
on this issue in Florida and is con- 
sistent with the law throughout the 
country. 

Finally, the most recent custody 
modification case between parents 
and custodial grandparents that 
placed the burden of proving a sub- 
stantial change of circumstances 
upon the parent, who was the mov- 
ing party, is Rychel v. Williams, 
2000 WL 1258428 (Ark. Ct. App. 
September 6, 2000). In that case, 
Andrea Rychel’s daughter, Katrina, 
was placed in the custody of 
Katrina’s paternal grandmother, 
Rosemary Williams. The mother 
argued on modification that as the 
natural mother of Katrina, she had 
a fundamental right to have custody 
of her daughter absent a showing 
that she was unfit. The court stated 
that while it was generally true that 
as between a parent and grandpar- 
ent, the law awards custody to a 
parent unless he or she is incompe- 
tent or unfit, when a parent seeks a 
change in custody, then the parent 
must show a change of circum- 
stances. 

In reaching this conclusion, the 
Arkansas court relied upon Jones v. 
Strauser, 266 Ark. 441, 585 S.W.2d 
931 (1979), which had previously 
held that when a parent enters into 
an agreement that the grandparent 
has custody of the child, the paren- 
tal preference is not forfeited, but its 
effect is so diminished that the par- 
ent bears the burden of showing a 
change in circumstances. 

Therefore, where the parent has 
appeared at the trial level or waived 
his or her appearance at the time 
custody is granted to the grandpar- 
ent, the overwhelming law through- 
out the country supports the sub- 
stantial change in circumstances 
test upon modification with the sub- 
stantial burden on proof upon the 
moving parent. As these two foun- 
dational policies in child custody law 
collide—the fundamental right of 


the parent to raise her or his child 
and the child’s need for stability — 
the latter should continue to be ap- 
plied in the modification setting to 
protect the stability of the child 
where the parent’s custody rights 
were adjudicated at the trial level. 
When the Florida Supreme Court is 
confronted with this issue, it is 
hoped that they follow the lead set 
by most states who have grappled 
with this most vexing issue. Only 
then can grandparents rest assured 
that they won’t wake up one morn- 
ing and find the child they reared 
successfully by lawful order plucked 
up and disappear by judicial fiat, 
and with no right to ever see the 
child again. 


1 Fra. Stat. §752. 

2 Fia. Stat. §61.13(7). 

3 Fia. Stat. Ann. §61.13(2)(c) (Supp. 
2000); Young v. Young, 732 So. 2d 1133 
(Fla. lst D.C.A. 1999); Sullivan v. 
Sullivan, 736 So. 2d 103 (Fla. 4th D.C.A. 
1999); DeLapouyade v. DeLapouyade, 
711 So. 2d 1202 (Fla. 2d D.C.A. 1998); 
Bartolotta v. Bartolotta, 687 So. 2d 1385 
(Fla. 4th D.C.A. 1997); Landingham v. 
Landingham, 685 So. 2d 946 (Fla. 1st 
D.C.A. 1996); Heatherington v. 
Heatherington, 677 So. 2d 1312 (Fla. 2d 
D.C.A. 1996); Miller v. Miller, 671 So. 
2d 849 (Fla. 5th D.C.A. 1996); Bethea v. 
Bethea, 596 So. 2d 1279 (Fla. 3d D.C.A. 
1992). 

4 Whight v. Whight, 685 So. 2d 135 
(Fla. lst D.C.A. 1994); and Young v. 
Altenhaus, 472 So. 2d 1152, 1154 (Fla. 
1985). 

5 Kilgore v. Kilgore, 729 So. 2d 402 
(Fla. lst D.C.A. 1998); Buttermore v. 
Meyer, 559 So. 2d 357 (Fla. 1st D.C.A. 
1990). 

® In the states that are discussed be- 
low, Alabama, Alaska, Arkansas, Mis- 
souri, North Carolina, Oklahoma, Or- 
egon, Texas, Virginia, and West 
Virginia, the standard for a change in 
custody is a substantial change in cir- 
cumstances. It is also worth noting that 
in these states, as in Florida, in an ini- 
tial custody action between third par- 
ties and natural parents, the natural 
parents receive an automatic prefer- 
ence, based on the Supreme Court’s 
pronouncement in Santosky v. Kramer, 
455 U.S. 745, 753 (1982), that parents 
have a fundamental liberty interest in 
the care, custody, and management of 
their child, and that this interest is far 
more precious than any property right. 
JEFF ATKINSON, 2 MODERN CHILD Custopy 
PRACTICE §8.03. 

Further, in these states, as in 
Florida, grandparent visitation is not 
granted to any grandparent who seeks 


it. See Beagle v. Beagle, 678 So. 2d 1271 
(Fla. 1996). Rather, the same consti- 
tutional constraints as found in 
Florida case law have limited grand- 
parent visitation law in these states 
as well. See Turner v. Turner, 706 So. 
2d 1219 (Ala. Civ. App. 1997) (grand- 
parent visitation statute must be re- 
stricted to its terms, and applies only 
on death, divorce, or adoption; it can- 
not be used to interfere with parental 
rights); Brown v. Brown, 914 P.2d 206 
(Alaska 1996); Suster v. Arkansas De- 
partment of Human Services, 314 Ark. 
92, 858 S.W.2d 122 (1993) (grandpar- 
ent visitation cannot unconstitution- 
ally infringe upon parents’ liberty in- 
terests); Herndon v. Tuhey, 857 S.W.2d 
203 (Mo. 1993) (grandparent visitation 
statute must be read with constitu- 
tional considerations in mind, and cer- 
tain restraints on grandparent visita- 
tion must therefore be put in place); 
Fisher v. Gaydon, 477 S.E.2d 251 
(North Carolina Ct. App. 1996) (grand- 
parent cannot petition for visitation 
in intact family which includes mother 
living with out of wedlock child or par- 
ent living with child after divorce); 
Queen v. Henson, 993 P.2d 129 (Okla. 
Ct. App. 1999) (consistent with consti- 
tutional principles, there can be no 
grandparent visitation without a show- 
ing of harm to the child); Tope v. 
Kaminski, 793 S.W.2d 315 (Tex. Ct. 
App. 1990) (grandparent visitation is 
limited by its terms); Williams v. Wil- 
liams, 24 Va. App. 778, 485 S.E.2d 651 
(1997) (in order to obtain grandparent 
visitation, grandparents must show 
breakup of nuclear family and that 
child will suffer harm without visita- 
tion); State ex rel. David Allen B. v. 
Sommerville, 194 W. Va. 86, 459 S.E.2d 
363 (1995). See generally Joan Bohl, 
Grandparent Visitation Law Grown 
Up: The Trend Toward Awarding 
Visitation Only When the Child Would 
Otherwise Suffer Harm, 48 Drake L. 
Rev. 279 (2000); Joan Bohl, Brave New 
Statutes: Grandparent Visitation Stat- 
utes as Unconstitutional Invasions of 
Family Life and Invalid Exercises of 
State Power, 3 Gro. Mason U. Civ. Rts. 
L.J. 271 (19983). 
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Environmental and Land Use Law 


Sovereignty Lands in Florida: 
It’s All About Navigability 


ontroversies involving 

the ownership of so- 

called “sovereignty 

lands” lying below or ad- 
jacent to our nation’s waterways 
have been raging for as long as our 
country has existed. They have in- 
volved issues ranging from border 
disputes between states to fishing 
rights in remote tributaries, and 
from the right to exploit subsurface 
minerals to building piers and bulk- 
heads. 

At issue in every case is the ques- 
tion of where the line is drawn be- 
tween adjoining ownerships. While 
the combatants may be private citi- 
zens as in Lee v. Williams, 711 So. 
2d 57 (Fla. 5th DCA 1998), rev. de- 
nied, 722 So. 2d 193 (Fla. 1998), 
which will be analyzed later, the 
battle in Florida ultimately be- 
comes one between a private ripar- 
ian landowner whose recorded title 
overlaps the nonrecorded interest of 
the state claimed by virtue of its 
sovereignty and the trustees of the 
Internal Improvement Trust Fund 
which holds sovereignty lands in 
trust for the people of Florida. 

In one corner stands the private 
landowner (sometimes an indi- 
vidual, but due to the high cost of 
litigating such disputes, more of- 
ten a corporation or private inter- 
est group) arguing that he has paid 
for, occupied, used, and been taxed 
on all the lands described in his 
deed. In the other corner stands the 
state, a formidable opponent in its 
own right, which is supported by a 
host of “seconds” including public 
and private environmental groups 
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and the public at large for whose 
benefit the state maintains its in- 
terest. 

It is the purpose of this article to 
examine the historical development 
of the sovereignty lands controversy 
in Florida. Statutory and case law 
will be reviewed and an analysis of 
various commentaries is included in 
an effort to illuminate both the con- 
sistencies and divergences of opin- 
ion as to what the law is or should 
be, and the issues raised in sover- 
eignty lands disputes that have pro- 
voked such commentary. Focusing 
on the navigability issue, particu- 
lar emphasis will be given to the 
U.S. Supreme Court decision in 
Phillips Petroleum Co. v. Missis- 
sippt, 484 U.S. 469 (1988), and the 
Florida case of Lee v. Williams. 
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Historic Development 

of Florida Law 

e State Constitution and Statutory 
Law 

An analysis of the law as it ap- 
plies to any issue in any state must 
begin with the basics: constitu- 
tional and statutory law. In Florida, 
the state constitution addresses the 
issue of sovereignty lands in Article 
X, §11 where it states: “The title to 
lands under navigable waters, 
within the boundaries of the state, 
which have not been alienated, in- 
cluding beaches below mean high 
water lines, is held by the state, by 
virtue of its sovereignty in trust for 
all the people.”' This constitutional 
provision establishes what the state 
owns by virtue of its sovereignty, 
“lands under navigable waters,” 
and for what purpose these lands 
are held “in trust for all the people.” 
Title to these lands,” as well as ad- 
ministration, management, and 
control, is vested in the Board of 
Trustees of the Internal Improve- 
ment Trust Fund.°* 

These sovereignty lands are ex- 
cepted from the Marketable Record 
Title Act‘ and are thus not subject 
to being extinguished by provisions 
of the act which might otherwise 
negate an interest for which no re- 
corded evidence of ownership ap- 
pears in the past 30 years. Further, 
sovereignty lands, like all other 
state lands, are not subject to ad- 
verse possession.” 
© Selected Cases: 1859-1986 

With its multitude of rivers, 
lakes, and streams, it is no surprise 
that Florida has had its share of dis- 
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putes between riparian landowners 
(both private versus private owner 
and private versus state) wherein 
the issue of sovereignty lands was 
the focal point. Following is a review 
of some of the most often cited cases 
on this issue. 

1) Geiger v. Filor (1859). In ad- 
dressing a dispute involving the con- 
struction of a city wharf, the Florida 
Supreme Court in 1859 acknowl- 
edged the state’s ownership of sov- 
ereignty lands when it decided Gei- 
ger v. Filor, 8 Fla. 325 (1859). Citing 
the U.S. Supreme Court’s decision 
in the 1845 Alabama case of Pollard 
v. Hagan, 44 U.S. 212 (1845), the 
Florida court stated: “On the change 
of government which took place by 
the treaty of Spain transferring 
Florida to the United States, and 
afterwards on the assumption by the 
people of a state government, the 
right to the shores of navigable wa- 
ters and the soils under them en- 
ured, first to the General Govern- 
ment and then to the State.”® 

Since the Filor decision, the 
Florida Supreme Court has been 
called upon on numerous occasions 
to address and attempt to define this 
ownership of the state which is as 
illusory in its application as it is 
settled in its legal existence. 

2) State v. Black River Phosphate 
(1893). In State v. Black River Phos- 
phate, 13 So. 640 (Fla. 1893), the 
court was confronted with the issue 
of ascertaining the character of the 
title of the state to lands under navi- 
gable waters.’ The Black River 
Phosphate Company was taking 
phosphate from the bed of Black 
Creek which was both tidal and 
navigable-in-fact.* Black River’s 
claim to the land was based on The 
Riparian Act of 1856 (Sections 454, 
455 Revised Statutes) which 
granted “title” to riparian owners, 
giving them the right to build 
wharves into the waters of the 
state.° 

Stating that the Riparian Act 
must be strictly construed in favor 
of the state or public, the court held 
that nothing passed to the riparian 
owners that was not denoted in clear 
and special words.’ The purpose of 
the act was found in the words “full 


right and privilege to build 
wharves,”!! and there was no inten- 
tion that the general rights of the 
public be impaired. 

The significance of this case is 
that the court, citing U.S. Supreme 
Court cases as authority, concluded 
that the navigable waters of the 
state and the soil beneath them are 
the property of the state held for the 
use and enjoyment by all the people 
of the state, and the government as 
fiduciary is limited in its powers by 
the real nature and purposes of the 
tenure of the same.'” 

3) Ellis v. Gerbing (1908). In 1908, 
in Ellis v. Gerbing, 47 So. 353 
(1908), the court further defined sov- 
ereignty lands by distinguishing 
them from swamp and overflowed 
lands which were conveyed to the 
state by the federal government in 
1845.'° These swamp and over- 
flowed lands were then given by the 
Florida Legislature to the Internal 
Improvement Fund (later becoming 
the Trustees of the Internal Im- 
provement Trust Fund) which sub- 
sequently sold them to private indi- 
viduals." 

Gustav Gerbing, claiming title by 
way of a swamp and overflowed 
lands deed from the Trustees of the 
Internal Improvement Trust Fund 
to Samuel A. Swann, staked off a 
portion of the Amelia River (between 
the high and low water mark) for his 
private oyster beds.'° His exclusion 
of the public from the staked area 
precipitated a lawsuit brought by the 
state ex rel Ellis. In upholding the 
state’s claim, the court described sov- 
ereignty lands as those that are cov- 
ered and uncovered by the ordinary 
daily tides of public navigable wa- 
ters, distinguishing them from 
swamp lands (those requiring drain- 
age to dispose of needless water to 
make them fit for useful cultivation) 
and overflowed lands (those covered 
by nonnavigable waters or subject to 
periodic overflows of water, salt or 
fresh but not including lands be- 
tween high and low water marks of 
navigable streams or bodies of wa- 
ter, nor lands covered and uncovered 
by the ordinary daily ebb and flow of 
normal tides of navigable waters).'° 

The significance of this decision, 


at least as one commentator sees 
it, is that it establishes tidelands 
not immediately bordering upon 
navigable waters as nonsovereign, 
not subject to the trust doctrine, 
and susceptible to private owner- 
ship." 

4) Broward v. Mabry (1909). 
“Where a stream or body of water 
is permanent in character and in 
its ordinary natural state is in fact 
navigable for useful purposes, and 
is of sufficient size and so situated 
and conditioned that it may be used 
for purposes common to the public 
in the locality where it is located, 
such water may be regarded as be- 
ing of a public character and the 
title to the land thereunder ... is 
held by the state in its sovereign 
capacity ....” So said the court in 
Broward v. Mabry, 50 So. 826 
(1909), when title to lands under- 
lying Lake Jackson were in dispute. 

In this case, the successors in in- 
terest to an owner of lots located in 
fractionalized sections adjoining 
and including Lake Jackson, which 
were acquired by patent from the 
U.S. Government without reserva- 
tion as to the submerged lands in 
front thereof, discovered that the 
state also claimed ownership of the 
lake via the Swamp Land Grant Act 
of Congress of 1850.'* Believing the 
state was about to sell the lands, 
Mabry sought to enjoin such sale 
and remove the cloud from his 
title.’ 

The parties to the action were in 
agreement regarding the character 
of Lake Jackson. It was described as 
a body of water that at mean water 
is two feet deep or less except in a 
few basins of eight to 10 feet in depth; 
covered with water grasses, except 
in the basins; ordinarily capable of 
navigation by flat bottom boats 
drawing less than six inches of wa- 
ter; subject to being periodically dry 
(except in the basins) due to under- 
ground drainage and at such times 
suitable for the growing of crops; and, 
primarily suitable for grazing of 
cattle, fishing, and fowling.” 

Having these facts before it, the 
court held that despite the lake’s 
shallowness and its periodic dry- 
ness, its overall character is such 
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that the “waters may be regarded as 
being of a public character useful in 
ordinary conditions for purposes of 
navigation, fishing, bathing and 
other lawful purposes,” and there- 
fore held by the state in trust for the 
people.” 

The terms “in its ordinary state” 
and “useful purposes” seem most 
significant here. However, one state- 
ment of the court raises a question 
as to the apparent requirement that 
the “purposes” be public. In describ- 
ing the lake’s utility, it was stated 
that the waters were “useful to nu- 
merous riparian owners, if not the 
general public.” Could this mean 
that, had the riparian ownership 
been unitary, the outcome might 
have been different?’ 

5) Clement v. Watson (1912). In 
1912, the Florida Supreme Court 
handed down one of its most often 
cited opinions regarding sovereignty 
lands, particularly those affected by 
the tides—Clement v. Watson, 58 So. 
25 (1912). The surprisingly short 
opinion written by Chief Justice 
Whitfield grew out of a dispute be- 
tween Waldo Clement and Thomas 
Watson. The suit brought by Clem- 
ent was for damages resulting from 
an assault by Watson, who sought 
to exclude Clement from fishing in 
waters which Watson’s wife claimed 
to own.” 

The title to the lands claimed by 
Mrs. Watson included a cove sur- 
rounded by other lands she owned, 
except at the mouth of the cove 
which joined the New River Sound.” 
The cove was characterized as hav- 
ing a mouth about 300 feet wide 
with a sandbar extending across the 
mouth.” At low tide the sand bar 
was “almost bare” and the waters 
in the cove were “very shallow and 
not useful for the public purpose of 
navigation.”*’ Watson’s predecessor 
in title had dredged a channel of 
approximately 16 feet in width so as 
to make the cove accessible to the 
sound.”* 

Citing its prior decisions in Ellis 
v. Gerbing and Broward v. Mabry as 
well as decisions from Alabama, 
South Carolina, Massachusetts, and 
Connecticut, the court clarified its 
stance with regard to state owner- 
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ship of the beds of water bodies, de- 
claring: 

The shore of navigable waters which the 
sovereign holds for public uses is the 
land that borders on navigable waters 
and lies between ordinary high and or- 
dinary low water mark. This does not 
include lands that do not immediately 
border on the navigable waters, and that 
are covered by water not capable of navi- 
gation for public purposes, such as mud 
flats, shallow inlets, and lowlands cov- 
ered more or less by water permanently 
or at intervals, where the waters thereon 
are not in their ordinary state useful for 
public navigation. Lands not covered by 
navigable waters and not included in the 
shore space between ordinary high and 
low water marks immediately bordering 
on navigable waters are the subjects of 
private ownership, at least when the 
public rights of navigation, etc., are not 
thereby unlawfully impaired.” 


The court further stated that the 
fact that a part of the cove was made 
navigable by artificial means did not 
render it public property since navi- 
gability occurred after the land was 
in private ownership.” Also, in what 
will later be shown to be perhaps the 
court’s most important statement, 
Judge Whitfield wrote, “[w]aters are 
not under our law regarded as navi- 
gable merely because they are af- 
fected by the tides.”*! 

6) Trustees of the Internal Im- 
provement Trust Fund v. Wakulla 
Silver Springs Co. (1978). The issue 
of navigability of tidally influenced 
waters surfaced again in the 1978 
case of The Florida Board of Trust- 
ees of the Internal Improvement 
Trust Fund v. Wakulla Silver 
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Springs Company, 362 So. 2d 706 
(Fla. 3d DCA 1978). Here, the dis- 
pute was over the location of a 
boundary line in a swamp and over- 
flowed lands conveyance where the 
state described the lands being con- 
veyed in accordance with a U.S. sur- 
vey, of 1872, which meandered the 
coastline,* and specified the acre- 
age being conveyed as that land- 
ward of the meander.** 

Being careful to state that a me- 
ander line is not a boundary but may 
be where so intended,** and “the 
court does not hold that the parties 
... intended the meander line to be 
a boundary line.”* The court, nev- 
ertheless, held that the meander 
line was the boundary based on the 
evidence presented, it being “the 
only boundary line available to the 
court.”*© 

While the ultimate decision in 
this case rested more on the state’s 
intent as expressed in the language 
of the deed and the fact that the 
state failed to identify a mean high 
water line, the issue of navigability 
was addressed in response to 
Wakulla’s argument that Rock Har- 
bor inlet and Rock Harbor are not 
navigable and thus not subject to 
mean high water rules.*’ On this is- 
sue, the court cited Lopez v. Smith, 
109 So. 2d 176 (Fla. 2d DCA 1959), 
and City of Tarpon Springs v. Smith, 
88 So. 613 (1921), for the principles 
that waters are not considered navi- 
gable simply because they are af- 
fected by tides, and that nonnavi- 
gable waters adjacent to a shoreline 
are not held by the state below the 
mean high water line.** 

Noting that, except where chan- 
nels had been dredged, the harbor 
and inlet were between one-half and 
one foot deep, the harbor and inlet 
were determined to be inaccessible 
not only for commercial purposes, 
but also inaccessible to small shal- 
low-draft pleasure boats.*® Citing 
Clement v. Watson, the court stated 
that “[iJn Florida, the subsequent 
dredging of a navigable channel 
across a nonnavigable body of wa- 
ter does not render that body of wa- 
ter navigable,” and found that both 
Rock Harbor inlet and basin, al- 
though subject to the rise and fall 
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of the tide, are nonnavigable bodies 
of water.*° 

7) Coastal Petroleum v. American 
Cyanamid Company (1986). Any 
study of sovereignty lands in 
Florida would be incomplete with- 
out at least a passing reference to 
the 1986 decision rendered in 
Coastal Petroleum Company v. 
American Cyanamid Company, 492 
So. 2d 339 (Fla. 1986). Even though 
it does not address the central is- 
sue of this paper (navigability), it 
provides perhaps the best state- 
ment of the law as it pertains to the 
nature, purpose, and strength of 
the state’s claim to lands lying be- 
neath navigable waters. 

This Florida Supreme Court opin- 
ion is a consolidation of three cases 
involving disputes regarding title to 
swamp and overflowed lands. In 
each case, title to swamp and over- 
flowed lands was conveyed to pri- 
vate owners by the Board of Trust- 
ees of the Internal Improvement 
Trust Fund. The lands included 
beds of navigable waters but the 
deeds contained no reservation to 
the grantor or other reference to 
these “sovereign” portions of the 
property described."! 

It was held that the 1883 Swamp 
and Overflowed Lands Deeds issued 
by the trustees do not include sov- 
ereignty lands below the ordinary 
high-water mark of navigable wa- 
ters, that neither legal estoppel nor 
estoppel by deed apply to the 1883 
swamp and overflowed deeds, and 
the Marketable Record Title Act 
does not operate to divest the trust- 
ees of title to sovereignty lands.” In 
so holding, the court concluded that 
sovereignty lands acquired by the 
states upon entering the Union and 
swamp and overflowed lands ac- 
quired from Congress in the 1850s, 
are two very distinct ownerships in 
which the trustees have different ca- 
pacities for disposition.” 

At the time title to swamp and 
overflowed lands was vested in the 
trustees, title to sovereignty lands 
remained in the legislature as a 
public trust.** When sovereignty 
lands were subsequently assigned to 
the trustees, “their authority to dis- 
pose of the land was rigidly circum- 


Coastal Petroleum 
has often been cited 
for its powerful 
statement as to 
the tenacious hold 
the state has on 
sovereignty lands. 


scribed by court decisions and was 
separate and distinct from their 
authority to dispose of swamp and 
overflowed lands.”** The distinction 
is that sovereignty lands are for 
public use, not for the purpose of sale 
or conversion into other values, or 
reduction into several or individual 
ownership.*® 

Coastal Petroleum has often been 
cited for its powerful statement as 
to the tenacious hold the state has 
on sovereignty lands. What seems 
to be commonly overlooked, how- 
ever, is that this opinion, like its 
predecessors, still “limits” the 
state’s title to lands beneath navi- 
gable waters for public use.’ 
e Summary of the Law from Case 
Law Analysis 

Restating the holdings of the se- 
lected cases, the law in Florida 
seems to be that the state, upon en- 
tering the Union, acquired the 
“shores of navigable waters and the 
soils under them”** and holds these 
lands for the use and enjoyment of 
its citizens.*® Sovereignty lands are 
those underlying water bodies which 
are navigable for useful public pur- 
poses” and do not include “lands 
that do not immediately border on 
navigable waters,”*' nor are they 
considered navigable simply be- 
cause they are affected by the 
tides.” 

The state’s ownership of sover- 
eignty lands is not extinguishable 
by legal or equitable estoppel nor by 


operation of the Marketable Record 
Title Act.** Sovereignty lands are not 
for sale or conversion and can only 
be disposed of by a specific grant 
under circumstances where the pub- 
lic use is not impaired.” 


The Commentators: 
Post Coastal Petroleum 
© Jacobs & Fields (1986) 

In their 1986 article, Sovereignty 
Lands in Florida: Lost ina Swamp 
of Ambiguity, Joseph W. Jacobs 
and Alan B. Fields traced the his- 
torical development of Florida land 
titles. They made note of the “zone 
of ambiguity” resulting from the 
fact that sovereignty lands are not 
described by metes and bounds, 
making the line between private 
and public ownership indetermin- 
able by title searches.*® 

Coming on the heels of Coastal 
Petroleum, the article points out 
that while “navigability is the 
threshold issue,”*’ the test is 
whether a water body was navi- 
gable-in-fact on March 3, 1845.°** 
This test presents obvious problems 
since there is no one who can step 
forward and testify to which bod- 
ies of water were or were not navi- 
gable in 1845. Thus, disputes over 
sovereign boundaries come down to 
which of the litigants has the more 
convincing historical evidence or, 
worse yet, who has the most con- 
vincing expert witness. 

Finding the present method of 
sovereignty lands identification (ju- 
dicial determination on a case-by- 
case basis) as being cost prohibi- 
tive, overburdensome on the court 
system, and having the likelihood 
of resulting in inconsistent deci- 
sions, the authors suggest two 
other possible methods of resolving 
the problem: an executive solution 
or legislative action.” Rejecting any 
executive solution which would re- 
quire a determination of navigabil- 
ity, location of the boundary line, 
and issuance of deeds to riparian 
landowners in order to clear their 
titles, Jacobs and Fields state that 
“[plremised on the supposition that 
the Coastal decision leaves the law 
and land titles in an undesirable 
state,” the solution is logically in 
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the hands of the legislature.® Ac- 
cordingly, the article offers a pro- 
posed bill that would define the 
boundary between sovereignty and 
privately held lands.® 

e Hamann & Wade (1990) 

Ordinary High Water Line Deter- 
minations: Legal Issues,® by Rich- 
ard Hamann and Jeff Wade, states 
as its purpose, “to assist practitio- 
ners in interpreting the law of ordi- 
nary high water line determinations 
(i.e., nontidal waters).”® It is in- 
cluded in this article for its refer- 
ences to the public trust doctrine 
and statement of the general rule of 
law with regard to state ownership 
of sovereignty lands. 

Hamann and Wade state that 
“luJnder the public trust doctrine, 
the State of Florida gained title to 
the beds of navigable lakes, streams 
and tidal waters upon admission to 
the Union in 1845.” They state that 
“in general terms... the public trust 
doctrine vested the state with own- 
ership of the beds of tidal waters be- 
low the mean high water line, and 
of nontidal, navigable waters, below 
the ordinary high water line.”® They 
also observe that “[a]s public sup- 
port for environmental protection 
has grown, elected officials have 
steadily increased the protection 
given to publicly owned submerged 
lands.”® 

Noting that Florida courts have 
recognized navigation, commerce, 
fishing, and bathing as protected 
public interests, the authors suggest 
that the “evolving public trust doc- 
trine” offers greater protection of the 
public’s interest in submerged 
lands.®’ The California case of 
Marks v. Whitney, 491 P.2d 374 (Cal. 
1971), is cited as an example of an- 
other jurisdiction’s expansion of the 
scope of the public trust doctrine. 
In this case, the California Supreme 
Court stated, “[t]here is a growing 
public recognition that one of the 
most important public uses of tide- 
lands .. . is the preservation of those 
lands in their natural state, so that 
they may serve as ecological units 
for scientific study, as open space 
and as environments which provide 
food and habitat for birds and ma- 
rine life, and which favorably affect 


the scenery and climate of the 
area.”® 
¢ Norwood Gay (1990) 

In the fall of 1990, Stetson Law 
Review published Symposium on 
Sovereignty Lands which included 
an article by Norwood Gay entitled 
Tidelands.” In this article, the au- 
thor explores the development of the 
law in Florida as it pertains to tid- 
ally influenced waters, being care- 
ful to distinguish “tidelands” from 
nontidally influenced freshwater 
bodies. Mr. Gay also “considers the 
application of the flexible trust doc- 
trine™ in light of shifting public 
policy concerns.” 

Basing his opinion on the U.S. Su- 
preme Court decision in Phillips,” 
Gay sets out to “demonstrate that 
certain earlier Florida opinions .. . 
were wrongly decided.” In support 
of his thesis, Mr. Gay chronologizes 
Florida Supreme Court cases from 
Black River Phosphate Co. through 
Martin v. Busch, 112 So. 274 (1927), 
speculating that the court, in gen- 
eral, and Justice Whitfield, in par- 
ticular, “missed the boat,” in light 
of Phillips.’® Opining that the Black 
River court “fell victim to the En- 
glish common law rule, holding that 
tidewaters and navigable waters 
were synonymous terms,” Gay ex- 
cuses the court’s ruling that only 
navigable waters and their shores 
were acquired by the states under 
the equal footing doctrine,” noting 
that the decision was rendered one 
year before the U.S. Supreme Court 
decisions in Shively v. Bowlby, 152 
U.S. 1(1891),” and Mann v. Tacoma 
Land, 153 U.S. 273 (1894). 

Criticizing three consecutive opin- 
ions written by Justice Whitfield 
(Gerbing, Mabry, and Watson) for 
their inconsistencies with Phillips, 
Gay notes that the Gerbing decision 
has the effect of establishing that 
tidelands not immediately border- 
ing upon navigable waters are not 
sovereignty lands and are thus sus- 
ceptible to private ownership.” In 
Mabry, Gay notes that tests deter- 
mining navigability for useful pub- 
lic purposes are set out, but argues 
that per Phillips such tests would 
apply only to nontidal waters.*° 

In perhaps his strongest criticism 
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of Justice Whitfield, Gay boldly 
states that in reference to Watson, 
“filf Waldo Clement brought suit 
today against Tom Watson... 
Waido would be a winner.”®! Gay’s 
analysis of this case includes his 
assessment of Whitfield’s position 
post Gerbing, Mabry, and Watson. 
Gay states: 

If lands subject to the ebb and flow of 
normal daily tides were not navigable- 
in-fact and did not immediately border 
upon navigable waters, then they were 
not sovereignty lands, did not come to 
the states under the equal footing doc- 
trine, were not subject to the trust doc- 
trine, and could be privately owned by 
way of patents from the federal govern- 
ment.* 


Moving beyond the Whitfield 
opinions, Gay notes a conflict with 
previous decisions found in Thiesen 
v. Gulf, Florida and Alabama Rail- 
way, 78 So. 491 (1917), a decision 
in which Whitfield concurred but did 
not author. Here, in support of his 
premise that the court was wrong 
in holding that only navigable wa- 
ters were subject to a claim of sov- 
ereignty, Gay says that Thiesen con- 
firmed state ownership of lands 
subject to the ebb and flow of the 
tides, and that such lands are held 
in trust for the people.* 

Citing Apalachicola Land & De- 
velopment Co. v. McRea, 98 So. 505 
(1923), an opinion in which 
Whitfield, again as author, repeat- 
edly referenced “tidelands” and 
State ex rel. Buford v. City of Tampa, 
102 So. 336 (1924), wherein 
Whitfield, in a dissenting opinion, 
was silent as to the navigability fac- 
tor,** Gay apparently surmises that 
the court, and indeed Whitfield him- 
self, is beginning to see the light that 
would be so obvious in the U.S. Su- 
preme Court decision in Phillips. 

In examining post Whitfield 
cases involving tidelands issues, 
Gay, so convinced of the Florida Su- 
preme Court’s malfeasance, avers 
that Justice Thornal was “exces- 
sively parsimonious” in Hayes v. 
Bowman, 91 So. 2d 795 (Fla. 1957), 
in stating “[i]t is well settled in 
Florida that the state holds title to 
lands under tidal navigable waters 
and the foreshore thereof.” Again, 
excusing the court’s misguidance, 
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Mr. Gay writes, “[u]ndoubtedly, we 
know what Justice Thornal meant 
to say.”*” 

¢ Rosanne Gervasi Capeless (1993) 

Following essentially the same 
theme as Norwood Gay’s 1990 com- 
mentary, Rosanne  Gervasi 
Capeless, in her article History of 
Florida Water Law: Tracing the Ebb 
and Flow of Florida’s Public Trust 
Doctrine Through the Opinions of 
Justice James B. Whitfield,** ana- 
lyzes cases decided by the Florida 
Supreme Court during the period of 
1908-1934. As the title indicates, 
the article’s focus is on Justice 
Whitfield and suggests that his 
adoption of the navigability test in 
Watson” was later abandoned in a 
series of cases that “effectively over- 
rule Clement.” 

Stating specifically that Thiesen 
overrules Clement,** Capeless, nev- 
ertheless, says “conflicting Clement 
and Thiesen principles endure in 
Florida case law”®’ and suggests 
that “a clear mandate, ideally from 
the legislature, or perhaps more re- 
alistically, from the Florida Su- 
preme Court affirming the “ebb and 
flow of the tide” test and overruling 
Clement, would affirm the viability 
of the ebb and flow test as a method 
for identifying Florida’s sovereignty 
lands.” 
¢ Robert A. Butterworth, Attorney 
General (1999) 

Apparently in reaction to a pam- 
phlet written by Randall G. 
Holcombe, DeVoe Moore Professor of 
Economics at Florida State Univer- 
sity, with the assistance of Michael 
Rosen of the Florida Legal Founda- 
tion, Florida’s Attorney General pre- 
pared a booklet entitled The Public 
Trust Doctrine and Florida’s Navi- 
gable Lakes and Rivers® for the pur- 
pose of explaining “the constitutional 
protections afforded navigable waters 
in Florida and the historical basis for 
these protections.” This booklet 
summarizes the development of the 
public trust doctrine” and states the 
following “facts” supporting the con- 
clusion that navigable lakes and riv- 
ers remain public: 

1) The Florida Constitution man- 
dates that navigable waters shall be 
held in trust for the people of 


Florida. 

2) Public ownership of navigable 
waters originated in their use as the 
primary public highways of the 1800s. 

3) Grantees of swamp and over- 
flowed lands deeds have no claim to 
navigable lakes and rivers encom- 
passed in those deeds. 

4) Public ownership extends to the 
ordinary reach of high water and in- 
cludes marshes and aquatic forests 
on the low, flat vegetated shores of 
Florida’s lakes and rivers. 

5) Since 1986, only five lawsuits 
have been filed where a private 
landowner sought to exclude the 
public from part of a navigable lake 
or river.** 

Stating that recently, “(t]he 
public’s ownership of Florida’s navi- 
gable rivers and lakes has come un- 
der attack by those who would pre- 
fer to see them converted to private 
use for the benefit of the few,” the 
booklet’s purpose seems to be not so 
much one of informing the public of 
what the law is but one of defending 
the state’s efforts to protect the 
people’s interests.’ 
¢ Monica K. Reimer (2001) 

In an article published in the 
April 2001 edition of The Florida 
Bar Journal,'®' Monica K. Reimer 
writes for the stated purpose of pro- 
viding the legal and historical foun- 
dation for the public trust doctrine, 
and to dispel confusion that arose 
in the 2000 legislative session upon 
introduction of House and Senate 
bills designed to statutorily validate 
the private ownership of lands de- 
scribed in swamp and overflowed 
land deeds, or other grants by state 
agencies.’ Ms. Reimer’s analysis of 
sovereignty lands law and the public 
trust doctrine is consistent with the 
principles previously stated herein. 

These principles are: the public 
trust doctrine is a constitutional 
doctrine protecting the public sta- 
tus of navigable waters;'*? “owner- 
ship is not based on legal descrip- 
tion in a deed but on the nature of 
the water body itself’;'* navigabil- 
ity is measured at statehood as ca- 
pable of being used for waterborne 
trade or travel;'®” and, a swamp deed 
does not convey sovereignty lands.’ 
This leads her to the conclusion that, 


the statutory attempts to define (or 
redefine) the boundary between 
public and private ownership are 
“inappropriate and unconstitu- 
tional.’” QO 


FLa. Const. art. X §11 (emphasis 
added). 

? Fra. Stat. §253.12 (1). 

3 See Fia. Stat. §253.03 (1)(b). 

* See Fia. Stat. §712.03 (b). 

Jesse DUKEMINIER & JAMEs E. Krier, 
Property 152 (4th ed. 1998). 

® Geiger, 8 Fla. at 329. 

* Black River Phosphate, 13 So. at 643. 

8 Id. at 640. 

10 Td. at 648. 

"Td. at 649. 

2 Td. at 648. 

'S Monica K. Reimer, The Public Trust 
Doctrine: Historic Protection of Florida’s 
Navigable Rivers and Lakes, 75 B.wJ. 
13 (April 2001). 

14 Td. at 13. 

5 Ellis, 47 So. at 354. 

18 Td. 

17 Norwood Gay, Tidelands, 20 STETSON 
L. Rev. 143 (1990). 

‘8 In 1850 the federal government con- 
veyed millions of acres of swamplands 
which were not acquired by the states 
upon entering the Union. They were 
given to the states in expectation that 
they would be sold to private interests 
for drainage and reclamation. (See 
Reimer, supra note 13.) 

8 Broward, 50 So. at 828. 

20 Td. at 829. 

21 Td. at 831. 

23 Probably not, but if one were to pur- 
sue the argument that the lack of public 
access and use and/or the lack of benefit 
to other riparian owners could negate 
the sovereign’s claim by way of unity of 
ownership around the water body, would 
the state acquire an interest upon frag- 
mentation of the riparian ownership and 
perhaps lose it again upon reunification? 
As circular and perhaps preposterous as 
this query may be it is arguably no more 
far-fetched than the multitude of other 
questions raised by a property right with 
so nebulous an existence as to be defined 
in such terms as “ordinary natural state” 
and “navigable for useful purposes.” 

*4 Clement, 58 So. at 26. 

a> 

26 ld. 

Id. 

29 Id. at 26. 

at: 2T. 

31 Td. at 26. 

82 Wakulla, 362 So. 2d at 709. 

33 Td. 

34 Td. at 710, citing Lord v. Curry, 71 
So. 21 (Fla. 1916) and Lopez v. Smith, 
109 So. 2d 176 (Fla. 3d D.C.A. 1959). 

® Wakulla, 362 So. 2d at 710. 

% Id. at 713. 

at TH. 

38 Td. at 710. 
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® Td. at 711. 

40 Td. at 711. 

41 Coastal Petroleum, 492 So. 2d at 341. 

2 Td. 

3 Td. at 342. 

46 Id. at 342, quoting State v. Gerbing, 
47 So. 353, 355 (Fla. 1908). 

47 Td. at 333 (emphasis added). 

48 Geiger, 8 Fla. 325. 

4° Black River Phosphate, 13 So. 2d 339. 

50 Mabry, 50 So. 826. 

51 Watson, 58 So. 25. 

82 Wakulla, 362 So. 2d 706. 

53 Coastal Petroleum 492 So. 2d 339. 

54 Id. at 342. 

® Joseph W. Jacobs & Alan B. Fields, 
Sovereignty Lands in Florida: Lost in a 
Swamp of Ambiguity. 38 Fia. L. Rev. 347 
(1986). 

56 Td. at 380. 

Jd. at 381. 

58 Td. at 390. 

60 Td. at 392. 

81 Td. at 394. 

® Richard Hamann & Jeff Wade, Ordi- 
nary High Water Line Determination: Le- 
gal Issues, 42 Fia. L. Rev. 323 (1990). 

68 Td. at 327, referring to surveyors, at- 
torneys and other professionals com- 
monly called upon to make ordinary high 
water line determinations. 

6 Jd. at 354 (emphasis added). 

65 Jd. at 325 (emphasis added). Based on 
conversations with a number of state em- 
ployees whose jobs are to make sovereign 
lands determinations, this definition ap- 
pears to be what has been adopted by the 
state and would include all lands below 
the mean high water line on tidally in- 
fluenced waters, i.e. the ebb and flow test. 

66 Td. at 324. This observation is refer- 
enced for purposes of posing an underly- 
ing question: Have elected officials and/ 
or governmental agencies, in the inter- 
est of environmental protection, sought 
to expand the state’s interest and in the 
process interpreted judicial decisions 
most favorable to the sovereign? 

7 Td. at 329. Does this mean that the 
state’s ownership increases as additional 
public interests are identified? 

68 Id. at 329. 

© Gay, supra note 17, at 160. 

1 At page 143 Mr. Gay states that “In 
practice, the public trust doctrine has 
been flexibly employed, based upon con- 
temporaneous perceptions of the public 
interest.” 

72 Td. at 144 (emphasis added). 

8 Phillips held that the states, upon en- 
tering the Union, took all lands covered 
by the “ebb and flow” of the tides. 

™4 Gay, supra note 17, at 147. 

Td. at 147. 

© In Phillips Petroleum, the State of 
Mississippi argued that it acquired tide- 
lands under the “equal footing doctrine” 
apparently referring to Shively v. Bowlby, 
152 US. 1 (1894), which held that upon 
the American Revolution lands under 
tidewaters were vested in the original 


states within their respective borders 
and that upon the acquisition of a ter- 
ritory by the U.S., title to these tide- 
lands passed to the U.S. The new states 
admitted into the Union since the adop- 
tion of the Constitution have the same 
rights as the original states in the tide 
waters (having “equal footing”), and in 
the lands under them, within their re- 
spective jurisdictions. 

7 This case held that lands under tide- 
waters are vested in the sovereign for 
the benefit of the whole people. 

*8 Holding that the title to tidelands is 
in the state. 

79 Gay, supra note 17, at 129. 

80 Id. at 150. 

81 Td. at 150. 

82 Id. at 152. 

63 Id. at 153. 

id at 158. 

$5 Id. at 157. 

86 Td. at 158 (emphasis added). 

87 Td. at 157. Apparently Mr. Gay con- 
cludes that Justice Thornal meant to fol- 
low Pierce v. Warren, 47 So. 2d 857 (Fla. 
1950); and, Trustees of the Internal Im- 
provement Trust Fund v. Claughton, 868 
So. 2d 795 (Fla. 1957), both of which said 
that upon entering the Union, Florida 
became the owner of all lands under 
navigable waters and all tidelands. 

88 Rosanne Gervasi Capeless, History of 
Florida Water Law: Tracing the Ebb and 
Flow of Florida’s Public Trust Doctrine 
Through the Opinions of Justice James 
B. Whitfield, 9 J. LAND Use & ENVTL. L. 
131 (1994). 

at i131. 

9 Td. at 147. 

*1 Td. at 155. 

82 Id. at 155. 

%3 Td. at 156. 

%4 Td. at 159. As will be noted later, the 
Fifth D.C.A. upheld Clement in Lee v. 
Williams specifically rejecting the ebb 
and flow test and Capeless’ suggestion 
that Thiesen overruled Clement. 

% Robert A. Butterworth, THE Pustic 
Trust DocrrinE AND FLoripa’s NAVIGABLE 
LAKES AND Rivers, at n.1. 

* Citing as authority, Broward uv. 
Mabry, 50 So. 826 (Fla. 1909); Odum v. 
Deltona, 341 So. 2d 977 (Fla. 1977); Mar- 
tin v. Busch, 112 So. 274 (Fla. 1927); 
Coastal Petroleum v. American Cyana- 
mid, 492 So. 2d 339 (Fla. 1986); Tildon 
v. Smith, 113 So. 708 (Fla. 1927); and 
Const. art. X, §311. 

°° Butterworth, supra note 95, at Ex- 
ecutive Summary. The “fact” that only 
five lawsuits have been filed since 1986 
was included in the attorney general’s 
booklet for purposes of rebutting an ar- 
gument made in Coastal Petroleum that 
the court’s decision would result in 
40,000 new lawsuits costing the state 
$900 million. While it may be that these 
“scare the world” estimations (as de- 
scribed by Mr. Butterworth) are unsub- 
stantiated, the attorney general’s ob- 
servation fails to take into account the 
fact that the majority of landowners 
are unaware of the state’s conflicting 
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claim to their record title, and even if 
they do know that it exists, they don’t 
know the extent of the claim and can’t 
find out without resorting to litigation 
on a “case-by-case” basis. Thus, suits 
are not filed until a specific event 
brings the problem to the landowner’s 
attention and even then, the land- 
owner is unlikely to have the resources 
to challenge the state’s claim, the state 
having virtually unlimited resources to 
defend its claim of ownership. 

° Td. at Executive Summary. 

100 While the booklet seems to state the 
law accurately (as far as it goes) it raises 
questions regarding what is not being 
said. For example, if, as the booklet 
states, “the Public Trust Doctrine pro- 
tects water bodies that were navigable- 
in-fact at the time of statehood in 1845”, 
and “navigable-in-fact” is defined as 
“navigable for useful purposes” (empha- 
sis added) [p. 1, citing Broward v. Mabry, 
50 So. 826, 830 (Fla. 1909)], then how 
can the state justify its “ebb and flow” 
theory as advocated in the Trustees’ am- 
icus brief filed in Lee v. Williams? And, 
why does this booklet, written in 1999, 
make no mention of Lee v. Williams, 
which was decided by the Fifth D.C.A. 
in March 1998, with rehearing denied 
by the Florida Supreme Court in Sep- 
tember 1998? 

101 See supra note 13. 

10? HB 1807 and SB 1824 essentially 
sought to “expeditiously and economi- 
cally ‘resolve’ issues related to conflicts 
arising from sovereignty claims of lands 
described in grants from the state to pri- 
vate parties in a manner that is equi- 
table to the private landowners, but that 
preserves the peopie’s right to use the 
navigable waters within the state for the 
purposes of boating, fishing or swim- 
ming.” Both bills died in committee. 

103 Reimer, supra note 18, at 10. 

104 Td. at 10, citing Busch and Coastal 
Petroleum. 

105 Td. at 10, citing Deltona, Mabry, and 
Watson. 

106 Td. at 14, citing Gerbing and Coastal 
Petroleum. 

107 Td. at 17. It is interesting that Reimer 
reaches the opposite conclusion of 
Jacobs and Fields, supra note 55. Does 
this mean that sovereignty lands deter- 
minations can only be made on a case- 
by-case basis? 
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Spotlight on Voluntary Bars 


The Michelle Project: Young Lawyers Section 
of Palm Beach County Bar Association Donates 
New Computers to Children in Foster Care 


he Young Lawyers Sec- 

tion (YLS) of the Palm 

Beach County Bar Asso- 

ciation is ensuring that 
youths living in foster care have the 
tools to travel the information su- 
perhighway. 

The Palm Beach Bar YLS re- 
cently purchased and donated 10 
new computers to the Department 
of Children and Families’ Michelle 
Project, named after a local foster 
child who requested a computer for 
Christmas from her foster mother. 
However, the foster parent couldn’t 
afford it. 

“This is one way that we can give 
back to our community and really 
make a difference in children’s 
lives,” said Bryan Poulton, Michelle 
Project commit- 
tee chair. For two 
years in a row, 
the project has 
been awarded 
first place hon- 
ors by the The 
Florida Bar’s 
Young Lawyers 
Division as the 
“Most Signifi- 
cant Single 
Project.” 

“A computer in 
the foster home 
allows’ these 
children to stay 
competitive, en- 
courage the chil- 
dren to use their 
minds, and im- 
proves academic 
performance, 


Poulton added. “They also serve as 
a constructive distraction. Children 
can either access a website to read 
about a favorite topic or run the risk 
of committing delinquent acts be- 
cause they have nothing else to do.” 

Studies have consistently proven 
computers aid acquisition of basic 
learning skills. Schools have re- 
ported children with computer ac- 
cess attain higher rates of atten- 
dance and project completion. 
Computer use in school has also 
decreased discipline problems and 
has bolstered self-esteem. 

In addition to the new comput- 
ers, Palm Beach Bar YLS has also 
collected used computers from law- 
yers and law firms and donated 
them to the project. The first phase 


of computers were donated to DCF’s 
“Subsidized Independent Living 
Program.” This program consists of 
children 16 years of age or older 
who cannot return home and are 
not at an age where adoption is 
likely. The supervised program al- 
lows the children to live on their 
own and pay a subsidized rent, 
while they maintain a steady job 
and stay in school. 

Having these computers in fos- 
ter care also allows those siblings 
who have been separated a method 
of communicating. Often large sib- 
ling groups are placed in separate 
foster homes. These children can 
use e-mail or _ Internet 
videoconferencing to stay in touch. 

In addition to the Michelle 
Project, the 
bar’s YLS spon- 
sors other pro- 
grams such as 
Holidays in 
January, Kid 
Care I.D. pro- 
gram, donating 
used clothing to 
at-risk stu- 
dents for use in 
job interviews, 
Adopt-a-School 
project and vari- 
ous Law Week 
activities. O 


This column is pro- 
vided by Toyca Wil- 
liams of the Bar’s 


Gerber, YLS president; Bryan Poulton, Michelle Project chair; DCF Rep. Laura — pybjic Information 
Williams; and Mark Pateman, YLS board member. 


Department. 
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Practicing Therapeutic Juris- 
prudence: Law as a Helping 
Profession 

Reviewed by Elizabeth F. Schwartz 

9-11 was aptly-dated. It was an 
urgent wake-up cal! to all of us. 
Many of us made grave promises to 
overhaul our lives and talked about 
perspective, “what really matters,” 
and honoring our fellow man. 

But how many of us can say that 
we have truly reexamined our pri- 
orities and stuck with our plans to 
be peacemakers? For most, in the 
months since 9-11, our American 
flags have begun to sag and tatter, 
along with the post-attack resolu- 
tions and revelations made. 

To paraphrase Dan Rather during 
the marathon coverage just after the 
tragedy, we must redefine normal. 
In doing so, we have sat down to meet 
with our clients in the weeks since, 
thinking about how we can be better 
advocates and counselors. We 
thought about helping to heal and 
solve their problems without exac- 
erbating them. Sadly, because we 
went to law school and not lawyer 
school, we probably did not have the 
tools to change our approach. 

Fortunately for us all, a lifesaver 
has arrived in the form of a manual 
that will guide us toward a more-ful- 
filling and client-centered practice. 

Practicing Therapeutic Jurispru- 
dence: Law as a Helping Profession 
has come to help us stick to those 
resolutions and make our lives and 
the lives of our clients immeasur- 
ably better. Edited by two law pro- 
fessors and a lawyer, this tome is 
not just heady theory, but a practi- 
cal tour through an emerging way to 
conduct the everyday practice. 
Whether you are a law student ora 
judge, in a firm or solo, practicing 
family or transactional, criminal or 
litigation, junior or senior counsel, 
this is a book that you absolutely 
must read. 

The doctrines espoused in the 
525-page book are not new — they 


Books 


are instinctive and part of a quar- 
ter-century-old effort to reform the 
practice of law. The novelty lies in 
the accessible articulation of prin- 
ciple and application. 

Practicing Therapeutic Jurispru- 
dence is the coming-together of the 
practice of preventive law and the 
theory of therapeutic jurisprudence. 
Preventive law emphasizes the im- 
portance of being proactive in help- 
ing the client get and keep his or her 
affairs in order to manifest the 
client’s intentions and avoid high 
costs, such as those associated with 
litigation. Therapeutic jurispru- 
dence uses an interdisciplinary ap- 
proach to evaluate how the law can 
be used to achieve healthful and 
emotionally satisfying objectives 
— it’s “the study of law’s healing 
potential.” 

Lao Tzu writes in the Tao Te Ching 
that we would be wise to “prevent 
trouble before it arises. Put things in 
order before they exist.” This is the 
essential tenet of preventive law, 
which calls for legal check-ups with 
our clients in order to stay in touch 
with changing circumstances. The 
book refers to the legal check-up as “a 
structured opportunity for the client 
to reevaluate his or her current life 
situation relative to his or her goals, 
and to think about and plan for the 
immediate and distant future.” 

The book is not afraid to address 
its critics as it examines the ethical 
implications of what might appear 
to some as devising ways to run up 
a bill. 

Practicing Therapeutic Jurispru- 
dence provides readers with the col- 
lective expertise of twelve contribu- 
tors and three editors who cover 
everything from planning for gay and 
lesbian couples toe relapse preven- 
tion planning for criminal offenders. 
The three editors are Dennis P. 
Stolle, David B. Wexler, and Bruce 
J. Winick. Stolle is a litigator with 
Barnes & Thornburg in Indianapo- 
lis, Indiana who also holds a Ph.D. 
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in social psychology. Professor 
Wexler teaches law at both the Uni- 
versities of Puerto Rico and of Ari- 
zona. Professor Winick teaches law 
at the University of Miami. Profes- 
sors Wexler and Winick have co- 
authored/edited several books on 
therapeutic jurisprudence. 

This stuff isn’t just for divorce 
anymore, though there are three ex- 
cellent chapters devoted to this emo- 
tional and contentious practice area. 
Nor do these concepts apply only in 
the area of estate planning. There 
are helpful tips for all of us, includ- 
ing those in the litigation practice. 
Suggestions such as role-playing, 
increased client participation, dis- 
playing empathy, and really listen- 
ing are likely to lead to fewer clients 
being dissatisfied with fewer law- 
yers and with the outcome of their 
interaction with the justice system. 

This book could not have arrived 
at a better time — when the burn- 
out rate for lawyers is at an all-time 
high and when the glimmer of the 9- 
11 promises to be loving and peace- 
ful has faded. Practicing Therapeu- 
tic Jurisprudence should be required 
reading before law school gradua- 
tion. And, our malpractice insurers 
should quiz us on its principles be- 
fore binding our policies. 

Practicing Therapeutic Jurispru- 
dence is published by Carolina Aca- 
demic Press and can be purchased for 
$50 by visiting www.cap-press.com or 
by calling 919/489-7486. 


Elizabeth F. Schwartz is a sole prac- 
titioner in Miami Beach. 


Courtroom Evidence 

Anderson Publishing has pub- 
lished its annual Florida Courtroom 
Evidence Manual. The 2001 manual 
contains up-to-date rules of evidence 
through the 2000 regular session of 
the Florida Legislature and volume 
757, Southern Reporter, second se- 
ries with expert commentary ex- 
plaining the rules. 
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There are also approximately 150 
new cases interpreting the rules of 
evidence and constitutional consid- 
erations affecting evidence issues. 
The new cases include topics such 
as rulings on evidence, who may im- 
peach, testimony by experts, and the 
hearsay rule and hearsay exceptions. 

The 2001 manual, by Stetson 
University College of Law Distin- 
guished Professor of Law Emeritus 
William R. Eleazer and the Univer- 
sity of Cincinnati Judge Joseph P. 
Kinneary Professor of Law Glen 
Weissenberger, includes an illustra- 
tion section that demonstrates the 
proper handling of evidentiary issues 
during a trial and an updated table 
of cases for quick reference. 

To order the 2001 Florida Court- 
room Evidence Manual, contact Ander- 
son Publishing at 800/582-7295 or 
www.andersonpublishing.com. 


The Bounds of Advocacy 

The American Academy of Matri- 
monial Lawyers — an organization 
of 1,600 of the nation’s top divorce 
and family law practitioners — re- 
cently released a new, revised set of 
aspirational ethical goals for divorce 
lawyers handling the emotionally 
charged areas of divorce and family 
law. 

The newest version of The Bounds 
of Advocacy has a number of 
signicant improvements, including: 
recognizing the increased use of al- 
ternative dispute resolution by the 
courts and addresses issues related 
to mediation and arbitration; a 
chapter devoted to issues involving 
children, including child abuse and 
bringing children to court as wit- 
nesses; specific sections dealing 
with lawyers erroneously receiving 
material as well as confidential ma- 
terials received from unknown or un- 
authorized sources; and new lan- 
guage concerning fee agreements. 


First published in 1991, the new 
Bounds was revised by a committee 
chaired by Stephen W. Sessums of 
Tampa, and has been published in 
booklet form. To order a copy from 
the American Academy of Matrimo- 
nial Lawyers, call 800/422-6595, or 
visit www.aaml.org. 


Good Counsel 

Tim Junkin, a longtime Washing- 
ton, D.C., lawyer, has authored his 
second novel, Good Counsel, pub- 
lished by Algonquin Books of Chapel 
Hill. Good Counsel follows a lawyer 
— Jack Stanton — on his moral jour- 
ney from a D.C. public defender who 
fights hard for his indigent clients, 
to an expert in client preparation who 
sets himself up in private practice. 

Stanton’s skills are in demand 
and his ambition is soaring, but 
when he blurs the line between truth 
and manipulated fact, Stanton 
finds himself on the wrong side of 
the law. 

Jenkins deftly explores the poten- 
tially dangerous obsession with pro- 
fessional success by taking readers 
inside the inner circles of the D.C. 
legal system and dramatically illus- 
trating the process and practice of 
litigation. 

The 304-page Good Counsel is avail- 
able for $23.95 in hardcover format 
by visiting www.algonquin.com or call- 
ing 800/722-7202. 


American Law Institute 
¢ Federal Tax Liens 

The new fourth edition of ALI- 
ABA’s Federal Tax Liens, by David 
A. Schmudde, brings business law- 
yers up-to-date on the current law of 
federal tax liens and provides attor- 
neys with a clear description of how 
federal tax liens operate and the sig- 
nificance they may have. The text 
provides a framework under which 
practitioners can approach the prob- 


lem of protecting their clients, 
whether they are taxpayers, credi- 
tors, or the IRS itself. 

Schmudde, a professor of law at 
Fordham University School of Law, 
also discusses the IRS Restructur- 
ing and Reform Act of 1998. 

The book provides business law- 
yers with easy-to-follow descriptions 
of all the latest federal tax lien cases 
and statutory and administrative 
changes, including changes in bank- 
ruptcy laws and the Uniform Com- 
mercial Code Article 9, tax liens on 
offshore accounts, how the IRS finds 
hidden assets, and more. 

The 256-page, hardbound book is 
available for $99 plus $6 shipping 
and handling by calling 800/CLE- 
NEWS, or by visiting www.ali- 
aba.org/aliaba/BK05.htm. 

Real Estate Practice 

The ALI-ABA’s A Practice Guide 
to Real Estate Practice, by Joshua 
Stein, is directed at novices, senior 
associates, junior partners, and even 
veterans as a commercial real es- 
tate lawyer’s roadmap to a better, 
more efficient, more client-pleasing 
practice. 

Stein, with his more than 20 years 
of practical experience in document- 
ing, negotiating, and closing real es- 
tate deals, shows commercial real 
estate lawyers how to improve their 
practices while delivering the best 
possible service to their clients. The 
text is designed for real estate at- 
torneys dealing with everything from 
a small commercial lease to a 
multistate financing of dozens of 
sites. Each chapter also includes a 
checklist to make sure “all the bases 
are covered.” 

The 320-page, hardcover book is 
available for $99 plus $6 shipping 
and handling by calling 800/CLE- 
NEWS or visiting ALI-ABA’s 
website at www.ali-aba.org/aliaba/ 
BK12.htm. 
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Leisure 


“Let's Play Hooky” 


Magnolia S/nn 


BED & BREAKFAST 


A grand, historic estate civea 1926, 
in beautiful downtown Mount Dora 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http;//Magnoliainn.net 
E-mail: Info@Magnoliainn.net 


Magnolia Onn 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to CMagnolia Gun with 


someone you want to like you a lot!” 


ONE PHONE CALL WILL Do It! 
508-693-7200 


- FREE SERVICE 


- Booking Martha's Vineyard and Nantucket's Inns, Hotels, 
Cottages, Guest Houses, Bed & Breakfasts, and 
Condominiums 


- Founded in 1977 we are the Islands’ longest established 
reservation service with a history of successfully 
accommodating our Islands’ visitors 

- Serving Individuals, Corporations, Wedding Groups & 
Reunions 


Some call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha’s Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha’s Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 
Vineyard Haven, MA 02568 - Fax 508-693-1878 


www.mvreservations.com 
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CHEAP 
CRUISES 
& FLIGHTS 


www.florida. 
globaltravel. com 


BEST TRAVEL 
WEBSITE 


50% of website commission 
to Red Cross, Salvation Army, 
or United Way. 


E-mail 
drjulie@webtv.net 
with choice of donation 
after booking travel 


Enjoy the greatest concentration of 
ski resorts in North America. Call 
800-FOR-RENO or 800-GO-TAHOE 
and arrange your ski package today. 


RENO RENO- LAKE 


TAHOE 


S K | BET YOU DIDN’T KNOW: 
renolaketahoe.com 


Florida’s Southwest Coast 


Share the 
feeling... 


— 


A private, beachfront retreat, complete 
with 45 holes of championship golf, 
38 tennis courts, superb dining, 
and luxury suites with private balconies. 


THE RESORT AT 
LONGBOAT:KEY:CLUB 


(800) 237-8821 


301 Gulf of Mexico Drive ¢ Longboat Key, FL 34228 


www.longboatkeyclub.com 
Apard 


Let 140,000 eyes 
see the world 
through your 

advertisement in the 


To Advertise Contact: 
Julie Tanner 
(850) 561-5687 
or e-mail: 

jtanner@flabar.org 
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A-A-A Attorney Referral = ts your 
phone ringing like it used to? Last we 
referred over 17,000 callers ANID 
THEY ARE THRILLED! , ve referrals daily. 
All legal categories! We have Gale 
Call now - 24 hours. Are you te Start Getting 
referrals? And your friends WONT You Calise tis 
the “Best kept secret in Flo 

Especially Personal Injury! 

1-888-669-4345 


Accident, Defect, 
Fire, Fraud * Automotive Evit 
Examination Facility Salva 


nents, accidents, metallurgy Welding, 
processing, and patent condgins, Detailed 
information available at (407) 680-4945 oF 
www.Failurelnvestigation.c 


Handwriting 


Forensic Document Examiner Handwriting 
Expert: Don Quinn, 6860 Beach Boulevard, 
Jacksonville, FL 32216, (904) Thirty 
years experience in Federal/and State Came 
Laboratories. Qualified in Federal and stale 
courts. Retired FDLE Docufient Examiner 


Certified Forensic Doqument Examiner, 
Thomas Vastrick, 380 S. Stale 434 Suite 
1004-132, Altamonte Springs FE 
544-0004. Formerly with U.S: 
Service Crime Lab. Over 24 Expenence: 
ABFDE Certified (former Director) Court 
qualified throughout southe 


redible medical 
Florida physicians 


@ Physicians For Quali 
experts. Since 1986. We 

who have agreed to review 
and if it has merit, testify fo 
Defense. 1-800-284-3627. 
www.physiciansforquality.c 


AMFS staff 

physicians 

collaborate to 

personally review 

your medical records, 
formulate opinions, and 

match experts to your cases 
from our carefully pre-screened 
panel of board-certified 
specialists in your region. 


AMFS bridges medicine and 
law...more than 4,000 
specialists in more than Michael FE. Cardoza 


SAN FRANCISCO 
20,000 cases since 1990. TRIAL ATTORNEY 


AMES 


Medical Forensic Specialists, Inc. 


A physician managed company 


1-800-275-8903 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED-} Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


I—| CARE AUDITORS, INC. 


MEDICAL. EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 


5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. 


13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 


THE FLQ 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 


M cal “xperts.. 

just one phone call—at no charge to YOU 
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EXPERT WITNESS CONTINUED 
Police & Securit 


& Guasto Police & Sec 
Witness. Retired Police Chief with 
yeard Law Enforcement experience. 
Acade y graduate. University 
astice Instructor. (954) 434-0< 
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682-1533 
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rvices 


No Merit - No Charge 


Witness, Ltd. 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med Witness provides quality medical 
experts i in any field of health care 


847-673-4422 | 


-MedWitness.com 


Inter-City Testing & 
Consulting Corporation 
Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 
Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 
Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; 
Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water; Safety/Electrical 
Engineering; Slips, Trips & Falls; Sports, 
Recreation, Aquatics; Toxic Exposure; Transpor- § 
tation, Tires; Highway Safety; Warning/Instructions 2 


DENTAL MALPRACTICE 


* Plaintiff or Defense 
* Case Merit, Causation, Liability 
¢ Trial Preparation and Strategy 
¢ Expert Testimony 


INITIAL CONSULTATION OFFERED 
WITHOUT CHARGE 


1-877-OPN-WIDE 


(toll free) 676-9433 
Mark C. McCauley, D.M.D. 


Florida 33468 
WISH KID MOLLY, AGE 


_ This is the day the playground came to me. 


a And my sister followed all my rules. 
= And my mom never stopped smiling. 


: Bass da VA Ee = 
xpert 
yenty-six 
ma 
Wiliam Gaut (941) $93-8033. Naples. 
Fionda. Visit website: www.wigaut.con —— 
Real Estate Law 
q 
j 
James L. Mack, Board Certified Real 
=, Estate Lawyer with 50 years practice exciu- if ee 
sively in Florida real estate law, AV rated. 
— 
le to act as consultant or expert witness e 
jroperty. 26185 East Country Club Drive. 
effective, concise, and commanding fegz! 
research and writing. Outsource those memos ‘| 
and brig Sit 
| About the Bar CLE « Legal Links « j ==. 


FREE CONSULTATION REGARDING MERIT 


JANUS MEDICAL Experts LLC 


| EXPERT MEDICAL TESTIMONY IN MALPRACTICE 
DISABILITY AND PERSONAL INJURY 


STOCKBROKER FRAUD 
MISMANAGEMENT 


@ Call us to talk over 
your clients who have 
Referral or co-counsel; ex witness affiliations, 
David McGee and Peter J. Beggs 
Lane, Pensacola, (850) 432 


¢ OVERNIGHT EXPERT AFFIDAVITS e FREE DETAILED CONSULTATION 
RE: STANDARDS OF CARE 
¢ FREE PREVIEW FOR MERIT 


CAUSATION AND LIABILITY ¢ BOARD CERTIFIED EXPERTS 


‘STRUCTURED SETTLEMEN 
LOTTERIES 


POST OFFICE BOX 13679, TAMPA, FL 33681-3679 « TEL (813) 258-0911 


@ Top Dollar paid for ins ce settlements — 
and lottery winnings. Do you Met 


Worth Elder Clients? We pif ee If it's a question of 
Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Profess i onal 


(All Disciplines) 


Capital Funding Inc., (800) 
www.heartlandlumpsum.co 


Professional Safety Incorporated 


FOR MORE INFORMATION 
ON HOW YOU CAN 
ADVERTISE IN THE 
Lawyer Services Paces 
Contract: 
For people who have to deal with the harsh Find out how you can help. Please call 
JUuUE TANNER realities of life, Volunteers of Americais 1.800.899.0089 or visit our Web site at 
there to help. We provide skilled long-term www.volunteersofamerica.org. 
(8 50) 561 5687 nursing care and health services to the 
nation’s elderly at residential assisted living 
locations, nursing facilities, and retire- Vv Volunteers 
JTANNER@FLABAR.ORG ment communities across the country. of America® 
The need is great. And we are there to offer 
support and compassion to help the elderly 
live safely with dignity and independence. There are no limits to caring.“ 
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At the risk of appearing negative, we find the defendant guilty. 
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You work in a small law firm. 


you'll get the exact 
information, resources 
and tools you need 
to manage every aspect 
of your practice, 

all in one place. 
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